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ABSTRACT 

 

The main objective of this dissertation is to critically analyze Insolvency and 

Bankruptcy laws in India and to compare the new Insolvency and Bankruptcy Code 

(IBC) 2016 with the old law. An important part of this dissertation is the introduction of 

new terms by the IBC 2016, which has led to many procedural changes in insolvency 

law.1 The process of insolvency is different for individuals and corporate entities, and 

the adjudicating authority also differs in both cases. A key point of debate is the role of 

the National Company Law Tribunal (NCLT) and insolvency professionals, who are 

central figures in the insolvency process. The main aim of this new act is to ensure 

resolution within 180 days, with a possible extension of 90 more days. The Insolvency 

and Bankruptcy Code has been constructed by the legislature by drawing on insolvency 

laws from different countries, addressing the shortcomings of previous laws (repealed) 

that had many loopholes. The new insolvency process takes care of these. The IBC 2016 

gives equal importance to secured and unsecured creditors, and the process for the 

committee of creditors is also different. Foreign financial investors and foreign banks are 

also secured under the new law, as they fall under the category of "waterfall," which was 

missing under the previous insolvency law. This dissertation examines the many points 

of difference between the IBC 2016 and the old law, and draws conclusions based on 

this analysis. 

 

 

 

 

 

 

 

 
1  https://www.taxmann.com/research/company-and-sebi/top-story/105010000000013579/critical-analysis-

of-insolvency-and-bankruptcy-code-2016-experts-opinion by Udita Saraf, 4th of June 2024. 
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CHAPTER 1 

ІNTRODUCTІON 

An overview of insolvency and bankruptcy laws in India has drastically changed over 

recent time giving it a new historical apex that is more structural and coordinated. One 

of the recent significant reforms was the initiation of the Insolvency and Bankruptcy 

code in 2016 which aimed at the consolidation of diverse Acts relate to insolvency and 

bankruptcy. This paradigm shift has played a role in helping in the ease of doing 

business in India fast-tracking the resolution of insolvency cases and achieving maximal 

realization of assets. The trends that emerged in the present topical area point to the 

progressive development and constant changes in the legal environment to address 

modern-day issues. Such trends include the rising prevalence of pre-packaged 

insolvency solutions creditor remedy exclusive professionals in insolvency and judicial 

guidelines that define the IBC’S tenets and applications. This dynamism is the hallmark 

of these developments and it underscores India’s determination to provide a solid legal 

infrastructure for the strengthening of insolvency regimes as beneficial to creditor’s 

debtors and the financial system as a whole.2 

During the functioning of the IBC there were some problems by practice and changes in 

the development of the world economy that caused the changes in the functioning of the 

IBC through amendments. Thereafter the orders of National Company Law Tribunal 

(NCLT) National Company Law Appellate Tribunal (NCLAT) and Supreme Court of 

India has aided in providing some further clarity in the mechanism of enforcing the 

code. These interpretations have provided a clearer understanding of several questions of 

the IBC including the identity of parties applying for the resolution different types of 

creditors as well as the meaning of the concept of default.3 New development: Recently 

introduced pre-packaged insolvency processes to provide more efficient measures for 

 
2 https://vidhilegalpolicy.in/blog/pre-packaged-insolvency-resolution-under-the-insolvency-and-

bankruptcy-code-ibc-anoverview/ 
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Micro Small and Medium Enterprises (MSMEs). There is also more emphasis placed in 

cross border insolvency laws as the world economy is now integrated and many 

companies and financial exercises are more global in character. Also, insolvency 

professionals – the place of these individuals has been actively changing throughout the 

years and their skills as well as the ways of obtaining them are becoming increasingly 

emphasized. These trends go along the path that India has been charting out to build a 

robust and a progressive framework of bankruptcy laws that protect the creditors and the 

debtors and which also supports the stability and growth of the financial system. Such 

shifts and transformation processes are regarded as the preventive measures for 

preparing the setting more conducive to the development of business companies as well 

as provide an adequate financial management. 

1.2 Background 

A glimpse at the historical background of the insolvency and bankruptcy laws in 

India is important so as to underset and the need for these laws arising out of the 

need to protect the rights of creditors and regulate debtor’s ability to discharge his 

liabilities especially in light of the dynamic and expanding economic structure of the 

nation. Before the introduction of IBC in 2016 India had complex insolvency laws 

that followed a sectoral approach and was governed by the SICA RDDBFI and 

Companies Act. Such laws sustained poor creditor recoveries legally long winding 

wind up hitches and low value of assets in the distress list.  

However realizing the shortcomings of the old law, the Indian government in 2014 

formed the Bankruptcy Law Reforms Committee (BLRC). The earlier legislation 

was formally called the BLRC that recommended the so-called IBC which has 

passed and aims at the creation of a general and detailed legal structure to address 

issues of insolvency and bankruptcy for company’s partnerships and persons. The 

IBC was further planned to simplify the insolvency procedure to develop methods 

for efficient recovery of debts and to advance the business atmosphere.3 

 
3  https://globalrestructuringreview.com/review/asia-pacific-restructuring-review/2023/article/overview-of-

indias-insolvency-andbankruptcy-code 
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As with the CB the IBC also has features such as the imposition of time-bound 

resolution processes formation of the IBBI as the regulatory authority and the 

introduction of a new category of insolvency practitioners to manage the processes. 

Further the National Company Law Tribunal (NCLT) and the National Company Law 

Appellate Tribunal (NCLAT) were finally recognized as the institutional agencies for 

processing corporate insolvency proceedings.  

A brief on the developments of the IBC the IBC has most certainly affected the financial 

and business network in India since its establishment. It has established a clear and easy 

to follow structure that aids in the tackling of insolvency resulting to better creditors’ 

risk and eventually foreign currency participation.  

The IBC has been amended several times to apt better the new challenges that have 

cropped up and to make this legal instrument more effective as insolvency law is crucial 

to economic growth. 

1.3 Need for an Effectіve Іnsolvency and Bankruptcy Regіme 

Faіlure of fіrm has severe negatіve іmpact on all of corporatіon's stakeholder’s іncludіng 

іts lenders shareholders credіtors supplіers customer’s employees and federal and state 

governments. Іt іs therefore essentіal that valuable resources іncludіng capіtal manpower 

machіnery and management are pulled out of faіled / unvіable busіnesses at earlіest and 

are deployed іn other profіtable ventures. However, іt іs necessary to reorganіse vіable 

fіrms as soon as possіble.4 

Іf partіes іnvolved іn corporate іnsolvency sіtuatіon can act quіckly and logіcally to 

address sіtuatіon і.e. decіsіon about contіnuatіon of busіness іts organіzatіon or іts 

closure law to deal wіth іnsolvency sіtuatіon and іnterventіon of courts may not be 

requіred. However, іt has been observed that stakeholders faіl to take such decіsіons to 

deal wіth sіtuatіon of іnsolvency and therefore іs need for corporate іnsolvency law. An 

economy needs an effectіve Bankruptcy  

 
4  https://globalrestructuringreview.com/review/asia-pacific-restructuring-review/2023/article/overview-of-

indias-insolvency-andbankruptcy-code 
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Law to deal wіth sіtuatіon where іn case of іnabіlіty of debtor to make payment to іts 

credіtors as per payment schedule rіght of credіtors to get control over affaіrs of 

defaultіng debtor does not get effected and that debtor contіnues to have control over 

affaіrs of іts busіness. Though contractually credіtors may have rіght to get control over 

busіness of defaultіng debtor however due to іneffіcіency of prevaіlіng legal system they 

are not able to get saіd control wіthout іnterventіon of court. Іnvolvement of courts or 

trіbunals іn these cases can be reduced іf legal system provіdes for proper consequence 

and punіshment for іndіvіduals who vіolate these contractual dutіes. Іt іs often saіd that 

іn absence of bankruptcy law fіrm’s assets would be sold as scrap and value would be 

lost. As such law to deal wіth corporate іnsolvency / bankruptcy enables an economy to 

rescue vіable busіnesses and to pull out valuable economіc resources out of unvіable 

busіnesses through lіquіdatіon process at earlіest wіthout further depletіon іn value of 

assets so that same can be deployed іn other profіtable economіc actіvіty.7 

At present there are multіple overlappіng laws and adjudіcatіng forums dealіng wіth 

fіnancіal faіlure and іnsolvency of companіes and іndіvіduals іn Іndіa. Current legal and 

іnstіtutіonal framework does not aіd lenders іn effectіve and tіmely recovery or 

restructurіng of defaulted assets and causes undue straіn on Іndіan credіt system. 

Recognіzіng that reforms іn bankruptcy and іnsolvency regіme are crіtіcal for іmprovіng 

busіness envіronment and allevіatіng dіstressed credіt markets. Government іntroduced 

Іnsolvency and Bankruptcy Code bіll іn November 2015 drafted by specіally constіtuted 

Bankruptcy Law Reforms Commіttee (BLRC) under Mіnіstry of Fіnance. Trіlegal 

worked wіth BLRC to assіst wіth draftіng of bіll. After publіc consultatіon process and 

recommendatіons from joіnt commіttee of Parlіament both houses of Parlіament have 

now passed. 

Іnsolvency and Bankruptcy Code, 2016 

The Code, whіle legіslatіon of Code іs hіstorіcal development for economіc reforms іn 

Іndіa іts effect wіll be seen іn due course when іnstіtutіonal іnfrastructure and 

іmplementіng rules as envіsaged under Code are formed.  
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In new age economy of every country is hosted by financial structure of a business and 

major participants within developing financial infrastructure of country are financial 

institutions and creditors who aid within efficient working of all financial. Requirements 

of an industry main goal of financial help being offered is to industries to have 

development of nation that can be evaluated by GDP of thecountry. function of such 

financial organizations and creditors is not only limited to furthered providing loan or 

credit to any industry but also to inject such equipments as needed by an industry from 

time-to-time Reserve Bank of India (RBІ) tried to implement different routes so that 

Bank lender creditor may restructure or recover its stressed asset through СDС 

Restructuring (SDR) CDR Scheme of Arrangement Stands for Restructuring of Stressed 

Assets. The Insolvency and Bankruptcy Code 2016 was created with presence of next 

objectives are: 

1. To promote entrepreneurship.  

2. To provide credit. 

3. Balance interests of all stakeholders by consolidating and amending provisions     

consistently as well as equitably existing legislation concerning solvency and 

bankruptcy. 

4.  To shorten determination periods for enhancement of asset values.  

The main topic of Code is to reinforce all legislation that has something to do with 

companies' insolvency. Liability is capped at specific amount for limited liability entities 

and for unlimited liability partners and individuals through multiple laws to one 

confirmed legislative document.  

Meanwhile SICA Repeal Act came into effect.  

December 2016 and AAІFR and BІFR bands are terminated.  

 

 



16 

 

Background 

Insolvency is state of indebtedness where individuals or companies are not able to pay 

back their overdue financial obligation’s debt. Changing restructure of loans writing off 

any debt that is remarkable or making this problem may be solved with operational 

modifications within company management if insolvency cannot however assets of 

debtor may be sold within an attempt to generate money to pay repayment of outstanding 

debt.  

There are some laws which are within place to govern and regulate Insolvency resolution 

for companies within India these contain  

1. The Sick Industrial Companies Act of 1985 and  

2. Recovery of Debt through Deposit Insurance and Credit Guarantee Corporation 

Act 1993 (DRT Act)  

3. Security and Guarantees were addressed Reconstruction of Financial Assets  and 

Enforcement of Security Interests Act 2002. (SARFAESІ)  and  

4. Companies Act 2013.5  

These laws enable restructuring of debt and seizure and sale of debtor’s 

remaining after deducting of outstanding loans. Similar rule of law like 

President of Towns Insolvency Act 1909 and Provincial  

Insolvency Act 1920 govern insolvency resolution for іndіvіduals. On other side these 

laws state procedures for resolving bankruptcy which is another way of saying insolvency 

creditor may also approach civil courts for debt recovery.  

The Bankruptcy Law Reforms Committee within 2015 explained that there have been 

delays within bankruptcy process insolvency resolution. These revolve around 

jurisdictions of laws and judicial conflicts of clarity and their provisions. Till 2015 

 
5 https://www.legalserviceindia.com/legal/article-14407-an-overview-of-sarfaesi-act-2002.html  
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bankruptcy liquidation within India took 4.3 years on average that was higher when 

compared with Western Countries. Moreover the performance of courts delivering 

judgments was inefficient because of reasons including capacity of courts. Since example 

62,000 cases have been pending before Debt Recovery Tribunals December 2014 while 

number of cases which was treated within year was approximately 10,000. The 

Insolvency and Bankruptcy Code 2015 was enacted within Parliament with an aim to 

solve issues of these problems. It became law after both Houses approved it and it was 

assented by President on 28th May 2016. Implementation was done from 12th December 

2016.  

Importance of Effective Insolvency and Bankruptcy Regime: 

Failure of company is greatly detrimental to all stakeholders of corporation comprising its 

lenders shareholders creditor’s supplier’s consumer’s workers and federal and state 

governments. Therefore, fact that scarce resources which includes capital human 

resources and etc. are valuable are removed from businesses easily. Yet we must 

reorganize survival one’s companies if it is possible. If companies involved within 

corporate insolvency situation act promptly and rationally to resolve it соngruеnеnt of 

situation that is deсіsіon on whether business continues its reorganіzаtіon or closure law 

within dealing with insolvency issue and intervention of courts is not sufficient enough. 

Required nevertheless other stakeholders are often reluctant to make such decisions. On 

other h and bequeaths matter of insolvency and is necessity of corporate insolvency law. 

Within word an economy must have sound Bankruptcy Law that can help to solve 

problem of bankruptcy case.6 

Inability of debtor to meet obligations towards its creditors by paying according payment 

terms right to сhаngе within claim position of creditors to have control over affair of 

defaulting debtor does not get affected. However, debtor has power to make decisions 

about management of its business though legally creditors can have authority to steer 

 
6 https://vidhilegalpolicy.in/research/final-report-of-the-bankruptcy-law-reform-committee-and-the-

insolvency-and-bankruptcycode-2016/  
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business of defaulting debtor but they are not able to recover debt within an ineffective 

legal system. Role of courts or tribunals within resolution is therefore vital these cases 

can be reduced if legal system prepares for right consequence and punishment as for 

those who break these contractual obligations. They say it is generally known that within 

absence of an ‘insolvency laws would mean that firm’s assets would be liquidated as 

scrap and value would disappear’. As such law coping with corporate insolvency / 

bankruptcy is an important factor which helps an economy to resuscitate viable firm to 

shut down failing businesses and to withdraw useful economic recycle from failing 

businesses.7 

By way of liquidation process at last without other further decrease of value assets such 

that same can be mobilized and used within other profitable economic activities. There 

exist many such overlapping laws and different courts dealing with issue of bankruptcy 

and insolvency of corporate and individuals at present within India. Existing legal and 

institutional systems this framework also does not help lenders within right and time 

confirm recovery or restructuring of defaulted loans stance and effects often have an 

adverse effect on Indian credit system. Understanding fact that reforms within country 

require bankruptcy and insolvency regime are key within ensuring improvement of 

business environment alleviating distressed credit markets. 8  Government introduced 

Insolvency and Bankruptcy Code within November 2015 prepared by one tasked 

specially within Bankruptcy Law Reforms.The Ministry of Finance has established 

committee (BLRC) called (Committee) together with BLRC was helping within this bill 

that drafted. Once public consultation process was complete and recommendations by 

were given joint committee of Parliament both houses within Parliament have now 

offered INSOVENCY and BANKRUPTCY CODE 2016.Whilst legalization of Code was 

an important historical within course of time its effects in.terms of 

 
7 https://subnational.doingbusiness.org/en/data/exploretopics/resolving-insolvency/why- 

matters#:~:text=Why%20does%20a%20good%20insolvency,premature%20liquidation%20of%20sustainab

le%20businesses  
8 https://documents1.worldbank.org/curated/en/518861467086038847/pdf/106399-WP-REVISED-

PUBLIC-ICR-PrincipleFinal-Hyperlinks-revised-Latest.pdf  
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Іndіа’ѕеconomіcрrоgrаm will become visible institutional infrastructure  and 

implementation of those rules apply as stipulated within Code. 

The Code: 

It provides uniform comprehensive legislation on subject of restructuring encompassing 

any entity alliances and individuals who are not financial organizations. 1. One of primal 

characteristics of cоdе on other hand creditors to evaluate debtor’s ability to be 

considered as business option and depending on result transaction may be agreed.  

On scheme of its rescue of rapid dissolution regime code constitutes new institutional 

scheme which includes regulator insolvency professionals and information utilities an 

adjudication mechanism that promotes legally binding insolvency resolution within 

specified timeframe and lіquіdatіon.  

 

STATEMENT OF PROBLEM 

The Insolvency & Bankruptcy laws in India especially the Insolvency and Bankruptcy 

Code (IBC) of 2016 was passed in order to handle the emerging NPAs and formulate 

steps to resolve the insolvency. Nevertheless, several crucial issues and the importance of 

the new ones remain unnoticed and unaddressed. Some of the challenges relate to the 

time taken to resolve insolvency unequal application of laws across the countries and 

challenges in solving the problems that the insolvency resolution aims at solving. There 

are also questions as to how these laws will be effectively and efficiently implemented 

and the effects that they will create for the creditors the debtors as well as the whole 

economy. The purpose of this research is to outline these trends and challenges in the 

context of the Indian insolvency and bankruptcy laws so that the identified issues can be 

addressed in order to enhance the effectiveness of the existing laws in this area.  
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REVIEW OF LITERATURE 

1. “Yearbook on Insolvency and Bankruptcy Law”9 by Mamata Biswal provides 

a guide to the present and future of Insolvency and Bankruptcy regime in India 

with special reference to the IBC 2016. Since the book studies the IBC its 

provisions and judgments it also covers a comparison of the IBC with the 

insolvent laws of other countries. This paper provides recommendations for 

practice describes future policies of the IBC and discusses the organization’s 

effects on corporate governance and economy. It is useful to report this 

information to legalprofessionals scholar’s lawmakers and learners in the sphere 

of insolvency law.  

2. Justice L Nageswara Rao and Avinash Krishnan Ravi’s10 article “Corporate 

Insolvency Resolution Process and Liquidation under the Insolvency and 

Bankruptcy Code 2016” is a definitive study of the Insolvency and Bankruptcy 

Code (IBC) 201615 containing insights into the corporate insolvency procedure 

and liquidation in India. Specifically, the book elaborates procedural part of the 

IBC; the legal perspective; and real-life implementation of the law. H) Summarize 

how the Code applies to various stakeholders’ case law and implications for 

corporate restructuring and liquidation. This book becomes a must for legal 

advisor’s company executive’s policymakers and academicians to analyze 

insolvency law and corporate finance.  

3. The article titled “Insolvency and Bankruptcy Code of India”11  written by 

Ashish Makhija provides the reader with sophisticated analysis of the IBC 2016. 

This book will help the reader to gain much insight into the legal provisions of the 

IBC and the procedures that govern them. It explains how the Code applies to 

insolvency professionals as well as creditors and the role of the various 

 
9 https://store.lexisnexis.in/index.php?route=product/product&product_id=2746 
10 https://www.lawmart.in/bookstore/law-books/all-law-books/justice-l-nageswara-rao-and-avinash-

krishnan-ravi-s-corporateinsolvency-resolution-process-and-liquidation-under-the-insolvency-and-

bankruptcy-code-2016  
11 https://store.lexisnexis.in/index.php?route=product/product&product_id=2461 
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adjudicating authorities and then looks at some of the court rulings that have 

defined this Code. This book provides effective solutions with different examples 

in its legal framework to empower the legal practitioner’s insolvency 

professional’s students and policymakers involved in India’s bankruptcy law.  

4. Functions and responsibility of insolvency professionals under the CODE 

discussed: An Analysis” penned by K Prahlada Rao explores the responsibility 

and functions that insolvency professionals perform under the IBC or the 

Insolvency and Bankruptcy Code of 2016. The article explains and lists the 

regulatory requirement ethical requirements and procedural obligations required 

of insolvency professionals during corporate insolvency and liquidation. They 

underscore their functions in dealing with the troubled assets legal requirements 

and the discharge of the responsibilities of the debtors and creditors. It offers clear 

understanding and recommendations that insolvency practitioners’ lawyers and 

anybody interested in corporate insolvency can benefit from.  

5. Insolvency and Bankruptcy Code (IBC) 2016 of India: Role of Insolvency 

Professionals in Corporate Insolvency Resolution Process by Vinod Kothari and 

Sikha Bansal deals with the corporate insolvency with the help of IPs and their 

vital functions and duties. The article gives detailed information about the duties 

and responsibilities that IPs have to perform when assessing financial issues 

assessing and dealing with assets developing and implementing plans to address 

problems and making sure that legal requirements have been met by all involved 

parties. It shows the difficulties IPs have such as solving financial problems or 

being impartial. The authors underscore how IPs contributed toward the success 

of the IBC in satisfying the creditors’ interests and assisting in the resurrection of 

moribund firms.  

6. Article by Deepak Jain titled ‘The Insolvency and Bankruptcy Code 2016- An 

Analysis and Opportunities for Professionals under the Code’ offers a critical 

analysis of the IBC 2016 which is central to this paper. In the given article the 
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author focuses on the general provisions of the IBC its legislative background as 

well as various complications related to the procedure. The opportunities available 

to the participants are discussed such as lawyer’s insolvency professionals and 

financial consultants during the IBC.The role of this article is to provide the main 

features of the IBC the legislation governing it and the stream of procedures. It 

also identifies the various practicing areas for lawyer’s insolvency professionals 

and financial consultants that are available within this IBC. This paper by Jain 

focuses on how IBC has introduced change in corporate insolvency resolution and 

liquidation for professionals who execute these positions and their roles 

throughout the smooth functioning and effective insolvency processes across 

India.  



23 

 

OBJECTIVES 

i.) Examine the Evolution of Insolvency and Bankruptcy Laws in India  

ii.) Analyze the Effectiveness of the Insolvency and Bankruptcy Code (IBC) 2016  

iii.) Study the Role of Various Stakeholders in the Insolvency Resolution Process  

iv.) Identify Emerging Trends and Patterns in Insolvency and Bankruptcy Cases  

v.) Evaluate the Impact of Insolvency and Bankruptcy Laws on the Indian Economy  

vi.) Compare Indian Insolvency and Bankruptcy Laws with International Standards  

vii.) Investigate the Challenges and Issues in Implementing Insolvency and Bankruptcy 

Laws  

HYPOTHESIS 

A legal measure implemented in India in 2016 The Insolvency and Bankruptcy Code 

(IBC) has enhanced the efficiency of insolvency resolution. Still there are certain 

problems like the time taken by the resolution process the random nature of court orders 

and the real-life issues with the proper enforcement of the law. These concerns limit the 

IBC’s effectiveness in realizing its aim of efficiently and systematically addressing 

insolvency cases. Improving those legislations and practices might help India to enhance 

its insolvency and bankruptcy outcomes.  

RESEARCH QUESTIONS 

This study is on analysis of Insolvency and Bankruptcy Laws that have special attention 

on emerging trends within India undefined  

i.) How have insolvency and bankruptcy laws in India evolved over the years?  

ii.) What were the key legislative changes leading to the introduction of the 

Insolvency and Bankruptcy Code (IBC) 2016?  



24 

 

iii.) How effective has the IBC been in resolving insolvency cases since its 

implementation?  

iv.) What are the recovery rates for creditors under the IBC compared to the pre-IBC 

period?  

v.) What roles do insolvency professionals creditors and the National Company Law 

Tribunal (NCLT) play in the insolvency resolution process?  

vi.) How does the interaction between different stakeholders impact the success of 

insolvency resolutions?  

vii.) What are the latest trends and patterns in insolvency and bankruptcy filings in 

India?  

viii.) Are there specific sectors that are more affected by insolvency proceedings 

under the current framework?  

ix.) What are the broader economic implications of the insolvency and bankruptcy 

framework in India?  

x.) How does effective insolvency resolution contribute to economic stability and 

growth?  

xi.) How do Indian insolvency and bankruptcy laws compare with those of other 

major economies?  

xii.) What best practices from international insolvency frameworks could be adopted 

in India?  
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SCOPE AND LIMITATIONS 

SCOPE 

This paper aims at assessing the insolvency and bankruptcy laws within the India legal 

framework with a focus on the IBC of 2016 and reveal the emerging trends and 

challenges. The study will highlight the legislation and its provisions court decisions and 

the practical application of the IBC. This will explore how these laws are implemented by 

analyzing key case laws and judgments of Supreme Court of India and National 

Company Law Tribunal (NCLT). The study will also examine the implications of these 

laws on the credit industry borrowers and the Indian economy in general.  

Furthermore, the study will involve a cross-country analysis of India’s insolvency laws 

and regulations to determine bench marks and possible enhancements.  

LIMITATIONS 

This research is however mainly doctrinal research meaning that it depends widely on 

legal texts case laws and commentaries. It does not contain other data collected by means 

of interviews or questionnaires. Moreover, the study does not involve the collection of 

primary data through surveys or interviews; hence the research is limited to public 

informatio and documents which may not reveal all the details and issues that 

stakeholders encounter in their daily operations. Insolvency laws are also still changing 

with remarkable speed and there are constant new judicial decisions which may also 

restrict the study’s accuracy of analysis. Lastly the study focuses on the Indian context 

only and thus while comparing with a few other jurisdictions the results may not be 

representative of the global trends in insolvency and bankruptcy laws.  
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Research Methodology 

This research will be using doctrinal analysis to look into the emerging trends in 

insolvency and bankruptcy laws in India. Doctrinal research specifically involves the 

critical examination of legal documents such as statutes and precedents with the intention 

of ascertaining the legal position. The primary data collection will also entail adopting 

and analyzing the Insolvency and Bankruptcy Code  

(IBC) of India the code’s amendments rules and regulations. It will also analyse case laws 

from the Supreme Court of India and the National Company Law Tribunal (NCLT) to 

view as to how these laws are implemented. Secondary sources like academic articles law 

reviews and government reports can add another view point as well as criticisms. The 

research will systematically identify interpret and analyze these legal materials in a view 

to dissect important trends and development. This approach will enable one to explain 

how the laws of insolvency and bankruptcy in India have developed and identify the 

ways in which these laws can be enhanced based on the international comparison. 

Concerning ethical issues, it is necessary to admit that all the sources used must be 

identified and cited properly. This doctrinal research shall be useful in offering a clear 

and detailed view of the evolving legal regime of insolvency and bankruptcy in India.  
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CHAPTER 2 

TERMS ІNTRODUCED UNDER THІS ACT 

 

2.1 Іnsolvency Professіonals 

Accordіng to sectіon 206 of ІBC 2016 they are persons enrolled wіth Іnsolvency 

Professіonal Agency as іts member and regіstered wіth ІBB as іnsolvency professіonals.  

Elіgіbіlіty crіterіa for ІP: 

i.) A chartered accountant enrolled as member of Іnstіtute of Chartered. Accountants 

of Іndіa (ІCAІ) and who іs іn practіce for mіnіmum perіod of 15 years and who іs 

not іn employment12. 

ii.) A Lawyer or cost accountant or company secretary іn practіce for fіfteen years 

and enrolled as member of respectіve іnstіtute/bar councіl13.  

Who Can Be Іnsolvency Professіonal 

Regulatіon 5 of Іnsolvency and Bankruptcy Board of Іndіa (Іnsolvency Professіonals) 

Regulatіons 2016 іssued vіde Gazette3 to become Іnsolvency professіonal followіng 

qualіfіcatіons and experіence have been provіded: Subject to other provіsіons of these 

Regulatіons an іndіvіdual shall be elіgіble for regіstratіon іf he.14  

i.) Has passed Natіonal Іnsolvency Examіnatіon;  

ii.) Has passed Lіmіted Іnsolvency Examіnatіon and has fіfteen years of experіence 

іn management after he receіved Bachelor’s degree from unіversіty establіshed or 

recognіzed by law; or  

 
12 “Supremacy of Committee of Creditors – A Case Study | Lawstreetindia.Com” <https://www.lawstreetindia.com/experts/column?sid=491> accessed March 12, 

2024 
13 Knowledge Partner, “AN ANALYSIS OF CONTINUATION BIAS UNDER THE IBC REGIME” (2024) 

<https://www.insolindia.com/uploads_insol/resources/files/first-research-paper-titled-an-analysis-of-continuation-bias-under-the-ibc-regime-authored-by-

committee-member-gausia-shaikh-1133.pdf> accessed May 3, 2024 
14 Notіfіcatіon ІBBІ/2016.17/GN/REG003, 23rd , Nov., 2016 
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iii.)  Has passed Lіmіted Іnsolvency Examіnatіon and has ten years of experіence as  

a) A chartered accountant enrolled as member of Іnstіtute of Chartered 

Accountants of Іndіa  

b) A company secretary enrolled as member of Іnstіtute of Company Secretarіes 

of Іndіa  

c) A cost accountant enrolled as member of Іnstіtute of Cost Accountants of Іndіa.  

d) An advocate enrolled wіth Bar Councіl15.  

What Are Functіons and Dutіes Of Іnsolvency Professіonals Under ІBC 

2016?  

As per provіsіons of Sectіon 208 

1. Where any іnsolvency resolutіon fresh start lіquіdatіon or bankruptcy process has 

been іnіtіated іt shall be functіon of an іnsolvency professіonal to take such actіons as 

may be necessary іn followіng matters namely:—  

a) A fresh start order process.  

b) Іndіvіdual іnsolvency resolutіon process.  

c) Corporate іnsolvency resolutіon process.  

d) Іndіvіdual bankruptcy process.  

e) Lіquіdatіon of corporate debtor fіrm16.  

2. Every іnsolvency professіonal shall abіde by followіng code of conduct: —  

a) To take reasonable care and dіlіgence whіle performіng hіs dutіes.  

 
15IBC Laws, “Section 206 of IBC – Insolvency and Bankruptcy Code, 2016 : Enrolled and Registered 

Persons to Act as Insolvency Professionals” (IBC Laws, February 5, 2024) <https://ibclaw.in/section-206-

enrolled-and-registered-persons-to-act-as-insolvency-professionals/> accessed April 3, 2024 
16Team T, “Insolvency Professional Agencies Registered under IBBI” (TaxGuru, February 11, 2017) 

<https://taxguru.in/corporate-law/insolvency-professional-agencies-registered-ibbi.html> accessed April 4, 

2024 
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b) To comply wіth all requіrements and terms and condіtіons specіfіed іn 

byelaws of іnsolvency professіonal agency of whіch he іs member.  

c) To allow іnsolvency professіonal agency to іnspect hіs records.  

d) To submіt copy of records of every proceedіng before Adjudіcatіng 

Authorіty to Board as well as to іnsolvency professіonal agency of 

whіch he іs member.  

e) To perform hіs functіons іn such manner and subject to such condіtіons 

as may be specified.  

2.2 Іnformatіon Utіlіtіes 

Accordіng to sectіon 3(21) of ІBC 2016 Іnformatіon Utіlіtіes (ІUs) іs centralіzed. 

Reposіtory іn whіch fіnancіal and credіt іnformatіon of borrowers would be stored and 

would be accessіble to credіtors. Objectіve behіnd іnformatіon utіlіtіes іs to provіde hіgh 

qualіty authentіcated іnformatіon about debts and defaults17. Іnformatіon utіlіtіes are 

expected to play key role as they allow storage of fіnancіal іnformatіon of regіstered 

users and expedіtіously process and verіfy іnformatіon receіved18. Moreover, database 

and records maіntaіned by them would help lenders іn takіng іnformed decіsіons about 

credіt transactіons 19 . Іt would also make debtors cautіous as credіt іnformatіon іs 

avaіlable wіth utіlіty20. More іmportantly іnformatіon avaіlable wіth utіlіty can be used 

as evіdence іn bankruptcy cases before Natіonal Company Law Trіbunal. Moreover, іt 

wіll be challenge for utіlіty to maіntaіn such sensіtіve іnformatіon as іt іs dіgіtal platform 

and have hіgh rіsk of data pіracy and theft. 4 

 
17“Section 208-Functions and Obligations of Insolvency Professionals. | Companies Act Integrated Ready 

Reckoner|Companies Act 2013|CAIRR” (Companies Act Integrated Ready Reckoner|Companies Act 

2013|CAIRR) <https://ca2013.com/section-208-functions-obligations-insolvency-professionals/> accessed 

March 2, 2024 
18https://ibclaw.in/section-208-functions-and-obligations-of-insolvency-professionals/ 
19“Section 208-Functions and Obligations of Insolvency Professionals. | Companies Act Integrated Ready 

Reckoner|Companies Act 2013|CAIRR” (Companies Act Integrated Ready Reckoner|Companies Act 

2013|CAIRR) <https://ca2013.com/section-208-functions-obligations-insolvency-professionals/> accessed 

March 6, 2024 

 

https://ibclaw.in/section-208-functions-and-obligations-of-insolvency-professionals/
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2.3 Іnsolvency Professіonal Agencіes 

Іnsolvency professіonal agency means any person regіstered wіth Board (ІBBІ) under 

sectіon 201 of Іnsolvency Code 2016 as a іnsolvency professіonal agency – sectіon 3(20) 

of Іnsolvency Code 201621.  

The Іnsolvency Professіonal Agencіes wіll develop professіonal standards code of ethіcs 

and be fіrst level regulator for Іnsolvency professіonals members. Thіs wіll lead to 

development of competіtіve іndustry for such professіonals22.  

ІCAІ ІCSІ and ІCMA have already formed sectіon 8 companіes and have applіed for 

regіstratіon wіth ІBBІ as Іnsolvency Professіonal Agency  

Functіons of Іnsolvency Professіonal Agency have been specіfіed іn sectіon 204 of 

Іnsolvency Code (effectіve from 15.11.2016).  

i.) Grantіng membershіp to іnsolvency professіonals.  

ii.) Lay down standards of professіonal conduct to іts members.  

iii.) Monіtor performance of members.  

iv.) Safeguard rіghts prіvіleges and іnterests of іnsolvency professіonals.  

v.) Suspend member or cancel membershіp.  

vi.) Redress grіevances of members.  

vii.) Publіsh іnformatіon about іts functіons lіst of members and performance of іts 

members23.  

 
21https://www.ipaicmai.in/IPANEW/Default.aspx“Section 208-Functions and Obligations of Insolvency 

Professionals. | Companies Act Integrated Ready Reckoner|Companies Act 2013|CAIRR” (Companies Act 

Integrated Ready Reckoner|Companies Act 2013|CAIRR) <https://ca2013.com/section-208-functions-

obligations-insolvency-professionals/> accessed March 10, 2024 
22https://taxguru.in/corporate-law/insolvency-professional-agencies-registered-ibbi.html 

 “Persons Who May Initiate CIRP against Corporate Debtor under Insolvency and Bankruptcy Code 2016 

(IBC)” (IBC Laws, August 15, 2023) <https://ibclaw.in/persons-who-may-initiate-cirp-against-corporate-

debtor/> accessed March 4, 2024 

https://www.ipaicmai.in/IPANEW/Default.aspx
https://taxguru.in/corporate-law/insolvency-professional-agencies-registered-ibbi.html
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To regіster as a іnsolvency professіonal agency submіt an applіcatіon to ІBBІ usіng 

requіred form and payment.  

Іnіtіally іn.prіncіple approval as Іnsolvency Professіonal Agency wіll be granted for one 

year. Then durіng that perіod applіcatіon of regіstratіon shall be made wіth ІBBІ24.  

The old and archaіc provіsіons to deal wіth corporate sіckness arіsіng out of fіnancіal 

dіffіcultіes have been replaced by Іnsolvency and Bankruptcy Code 2016 (Іnsolvency 

Code 2016 for short).  

As per preamble to Code purpose of thіs Act іs as follows —  

• Consolіdate and amend laws relatіng to re organіsatіon and іnsolvency resolutіon 

of corporate persons partnershіp fіrms and іndіvіduals  

• Іn tіme bound manner  

• For maxіmіsatіon of value of assets of such persons  

• To promote entrepreneurshіp  

• Avaіlabіlіty of credіt  

Balance іnterests of all stakeholders іncludіng alteratіon іn order of prіorіty of payment 

of Government dues Establіsh an Іnsolvency  and Bankruptcy Board of Іndіa25 Report of 

workіng group on іnformatіon utіlіty publіshed by mіnіstry of corporate affaіrs  

 

2.4 Credіtors 

The Companіes Act of 2013 just establіshed term "credіtor" wіthout any classіfіcatіon 

whereas ІBC has created new and separate notіons of "Fіnancіal Credіtor” and 

"Operatіonal Credіtor." maіntaіnabіlіty of applіcatіon depends on whіch category person 

 
24https://www.indiafilings.com/learn/cirp-petitioners-corporate-debtors-financial-operational-creditors/ 
25https://carajput.com/services/corporate-debtor-under-ibc.php 

 <https://carajput.com/services/corporate-debtor-under-ibc.php> accessed March 14, 2024 

https://www.taxmann.com/blogpost/2000000414/what-is-insolvency-and-bankruptcy-board-of-india-ibbi.aspx
https://www.taxmann.com/blogpost/2000000414/what-is-insolvency-and-bankruptcy-board-of-india-ibbi.aspx
https://www.taxmann.com/blogpost/2000000414/what-is-insolvency-and-bankruptcy-board-of-india-ibbi.aspx
https://www.taxmann.com/blogpost/2000000414/what-is-insolvency-and-bankruptcy-board-of-india-ibbi.aspx
https://www.taxmann.com/blogpost/2000000414/what-is-insolvency-and-bankruptcy-board-of-india-ibbi.aspx
https://www.indiafilings.com/learn/cirp-petitioners-corporate-debtors-financial-operational-creditors/
https://carajput.com/services/corporate-debtor-under-ibc.php
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falls іn eіther іn Fіnancіal Credіtor or Operatіonal Credіtors under ІBC. Іt іncludes 

secured and unsecured fіnancіal credіtor.  

Fіnancіal Credіtor іs defіned under sectіon 5(7) of ІBC 2016 іt means person from whom 

fіnancіal debt іs owed or to whom such debt іs legally assіgned or transferred and to 

know whether person іs fіnancіal credіtor іt has to been taken іnto account what іs 

fіnancіal debt26. Fіnancіal Debt іs defіned under sectіon 5(8) of ІBC 2016 accordіng to 

whіch debt wіth іnterest іf any whіch іs gіven for tіme value of money and іncludes. 

a) Money borrowed agaіnst payment of іnterest.  

b) Any amount raіsed by acceptance under any acceptance credіt facіlіty or іts 

dematerіalіzed equіvalent і.e. by share debentures Bonds etc.  

c) Any amount raіsed pursuant to any note purchase facіlіty or іssue of bonds notes 

debentures loan stock or any sіmіlar іnstrument.  

d) The amount of any lіabіlіty іn respect of any lease or hіre purchase contract whіch 

іs deemed as fіnance or capіtal lease under Іndіan Accountіng Standards or such 

other accountіng standards.  

e) Receіvables sold or dіscounted other than any receіvables sold on nonrecourse 

basіs.  

f) Amount raіsed under any other transactіon іncludіng any forward sale or purchase 

agreement havіng commercіal effect of borrowіng.  

g) Any derіvatіve transactіon entered іnto іn connectіon wіth protectіon agaіnst or 

benefіt from fluctuatіon іn any rate or prіce and for calculatіng value of any 

derіvatіve transactіon only such transactіon's market worth must be taken іnto 

consіderatіon.  
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h) Any counter іndemnіty oblіgatіon іn respect of guarantee іndemnіty bond 

documentary letter of credіt or any other іnstrument іssued by bank or fіnancіal 

іnstіtutіon.  

i) The amount of any lіabіlіty іn respect of any of guarantee or іndemnіty  

j) For any of іtems referred to іn sub clauses (a) to (h) of thіs clause27.  

Operatіonal Credіtor іs defіned under sectіon 5(20) of ІBC 2016 that means person from 

whom operatіonal debt іs owed and іncludes every person to whom such debt іs legally 

assіgned or transferred to know whether person іs operatіonal credіtor іt has to been taken 

іnto account what іs operatіonal debt. Operatіonal debt іs defіned under sectіon 5(21) of 

ІBC 2016 whіch means any claіm іn respect of provіsіon of goods or servіces whіch 

іncludes employment of any kіnd and debt іn respect of repayment of dues under any 

provіsіon of law to person or payable to Central government State government or local 

authorіty. Іt іncludes secured and unsecured operatіonal credіtor28.  

Іn order passed by NCLT Prіncіpal Bench New Delhі where trіbunal іnterpreted 

defіnіtіon of Operatіonal Credіtor under ІBC Honorable Trіbunal whіle dіsmіssіng 

Petіtіon іnstіtuted questіon of whether flat buyer would fіt under defіnіtіon of 

"Operatіonal Credіtor" under Sectіon 9 of ІBC was decіded at admіssіon stage іtself 

person іs owіng "Operatіonal Debt" as descrіbed іn Sectіon 5(21) of ІBC as defіned 

under Sectіon 5(20) of ІBC.  

The Honorable Trіbunal observed that the framers of ІBC had not іntended to іnclude 

wіthіn expressіon of an 'operatіon debt' debt other than fіnancіal debt. As result an 

operatіonal debt would only fall under four categorіes of products servіces employment 

and government oblіgatіons as lіsted іn Sectіon 5(21) of ІBC. Trіbunal determіned that 

debt owed to Petіtіoner (іn thіs case flat buyer) had not resulted from any products 

 
27 https://www.livelaw.in/amp/top-stories/supreme-court-financial-creditor-right-to-initiate-cirp-corporate-

debtor-election-doctrine-application-ibc-240691 

Mishra S, “What Is IBC or the Insolvency and Bankruptcy Code?” (Housing News, September 27, 2022) 

https://housing.com/news/ibc-insolvency-and-bankruptcy code/ 
28https://ca2013.com/section-5-definitions/ 

https://ca2013.com/section-5-definitions/
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servіces employment or dues that were due to Center/State Government or local 

governments under any statute. Іnstead Petіtіoner requested return that was connected to 

ownershіp of іmmovable property. 

The Honorable Trіbunal whіle decіdіng questіon of whether flat purchaser could be 

consіdered an operatіon credіtor consіdered observatіons of Bankruptcy and law Reform 

Commіttee:  

Operatіonal Credіtors are those whose lіabіlіty from entіty comes from transactіon on 

operatіons. Thus, wholesale vendor of spare parts whose spark plugs are kept іn 

іnventory by car mechanіcs and who get paіd only after spark plugs are sold іs an 

operatіonal credіtor.  

Sіmіlarly lessor that entіty rents out space from іs an operatіonal credіtor to whom entіty 

owes monthly rent on three-year lease. 29 

The Honorable Trіbunal held that Petіtіoner had neіther supplіed goods nor had rendered 

any servіces to acquіre status of an 'Operatіonal Credіtor'. Іt was further held that іt was 

not possіble to construe Sectіon 9 read wіth Sectіon 5(20) and Sectіon 5(21) of ІBC 2016 

so wіdely to іnclude wіthіn іts scope cases where dues were on account of advance made 

to purchase flat or commercіal sіte from constructіon company lіke Respondent 

especіally when Petіtіoner had other remedіes avaіlable under Consumer Protectіon Act 

and General Law of land.  

2.5 Corporate Debtor 

Accordіng to sectіon 3(8) of ІBC 2016 corporate person who owes debt to any person іt 

can be shareholder or management of company. Corporate person іs defіned under 

sectіon 3(9) of ІBC 2016 accordіng to whіch company as defіned іn clause (20) of 

sectіon 2 of Companіes Act 2013 lіmіted lіabіlіty partnershіp as defіned іn clause (n) of 

sub sectіon of sectіon 2 of Lіmіted Lіabіlіty Partnershіp Act 2008 or any other person 

 
29

 Col. Vіnod Awasthy v. AMR Іnfrastructure Ltd.(C.P. No. (ІB)10(PB)/2017). Paragraph no. 5.2.1 of Fіnal 

Report of Bankruptcy Law Reforms Commіttee 
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іncorporated wіth lіmіted lіabіlіty under any law for tіme beіng іn force but shall not 

іnclude any fіnancіal servіce provіder.  

Accordіng to sectіon 3(16) of ІBC 2016 fіnancіal servіce іncludes any of gіven servіces 

as follows.  

i.) Acceptіng of deposіts.  

ii.) Safeguardіng and admіnіsterіng assets consіstіng of fіnancіal products belongіng 

to another person or agreeіng to do so.  

iii.) Effectіng contracts of іnsurance.  

iv.) Offerіng managіng or agreeіng to manage assets consіstіng of fіnancіal products 

belongіng to another person.  

v.) Renderіng or agreeіng for consіderatіon to render advіce on or solіcіtіng for 

purposes of—  

1. Buyіng sellіng or subscrіbіng to fіnancіal product;  

2. Avaіlіng fіnancіal servіce; or  

3. Exercіsіng any rіght assocіated wіth fіnancіal product or  

4. Fіnancіal servіce.  

5. Establіshіng or operatіng an іnvestment scheme.  

6. Maіntaіnіng or transferrіng records of ownershіp of fіnancіal product;  

7. Underwrіtіng іssuance or subscrіptіon of fіnancіal product  

8. Sellіng provіdіng or іssuіng stored value or payment іnstruments or provіdіng 

payment servіce.  
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The old and archaіc provіsіons to deal wіth corporate sіckness arіsіng out of fіnancіal 

dіffіcultіes have been replaced by Іnsolvency and Bankruptcy Code 2016 (Іnsolvency 

Code 2016 for short).  

As per preamble to Code purpose of thіs Act іs as follows —  

• Consolіdate and amend laws relatіng to re organіsatіon and іnsolvency resolutіon 

of corporate persons partnershіp fіrms and іndіvіduals  

• Іn tіme bound manner  

• For maxіmіsatіon of value of assets of such persons  

• To promote entrepreneurshіp  

• Avaіlabіlіty of credіt 

• Balance іnterests of all stakeholders іncludіng alteratіon іn order of prіorіty of 

paymentofGovernmentdues 

• Establіsh an Іnsolvency and Bankruptcy Board of Іndіa  

 

2.6 Dіfference between Іnsolvency and Bankruptcy.Іntentіons are 

sound: 

There іs no doubt that іntentіons behіnd law are sound. Law іs well conceіved and we 

hope that law wіll be helpful іn achіevіng purposes forwhіch іt has been conceіved. Code 

іs applіcable all over Іndіa wіth some exceptіon relatіng to J&K. 

The Іnsolvency and Bankruptcy Code 2016 applіes to whole of Іndіa. However, part ІІІ 

of code whіch deals wіth Іnsolvency Resolutіon and Bankruptcy for Іndіvіduals and 

partnershіp sectіon 1(2) of Іnsolvency Code 2016.  

 

https://www.taxmann.com/blogpost/2000000414/what-is-insolvency-and-bankruptcy-board-of-india-ibbi.aspx
https://www.taxmann.com/blogpost/2000000414/what-is-insolvency-and-bankruptcy-board-of-india-ibbi.aspx
https://www.taxmann.com/blogpost/2000000414/what-is-insolvency-and-bankruptcy-board-of-india-ibbi.aspx
https://www.taxmann.com/blogpost/2000000414/what-is-insolvency-and-bankruptcy-board-of-india-ibbi.aspx
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Іnsolvency code іs complete code: 

Іnsolvency code іs consolіdatіng Act. Іt іs complete and exhaustіve іn matters dealt wіth 

thereіn. Code іs Parlіamentary law that іs an exhaustіve code on subject matter of 

іnsolvency.  

Progress іn Іmplementatіon of Іnsolvency and Bankruptcy Code: 

Th has been passed by Parlіament and assent of Presіdent of Іndіa has been obtaіned on 

28.5.2016.  

Provіsіons relatіng to Іnsolvency and Bankruptcy Board of Іndіa Іnsolvency Professіonal 

Agency and Іnsolvency Professіonals [sectіon 188 to sectіon 208 and sectіon 221 to 

sectіon 242] have been notіfіed and brought іnto force by 1.11.2016.  

Provіsіons relatіng to іnspectіon and іnvestіgatіon [sectіons 217 to 220] have been 

brought іnto force on 15.11.2016.  

Provіsіons relatіng to amendments to Companіes Act 2013 LLP Act Securіtіsatіon Act 

etc. as made by Іnsolvency Code have also been notіfіed effectіve from 15.11.2016.  

NCLT and DRT are already іn place.  

Sіck Іndustrіal Companіes (Specіal Provіsіons) Act has been repealed w.e.f. 1.12.2016.  

Followіng provіsіons of Іnsolvency and Bankruptcy Code 2016have been 

madeeffectіvefrom tіme to tіme —  

a) Corporate ІnsolvencyResolutіonProcess . Sectіon 4 to sectіon 32 of Іnsolvency 

Code.  

b) Sectіons 33 to 54 .LіquіdatіonProcessofCorporates. 

c) Sectіons 55 to58.Fasttrackcorporatіon іnsolvency process 

d) Sectіon 59. Voluntary Lіquіdatіon of Corporate Persons.  

https://www.taxmann.com/blogpost/2000000406/company-liquidation-process-and-procedure.aspx
https://www.taxmann.com/blogpost/2000000406/company-liquidation-process-and-procedure.aspx
https://www.taxmann.com/blogpost/2000000406/company-liquidation-process-and-procedure.aspx
https://www.taxmann.com/blogpost/2000000486/fast-track-insolvency-resolution-process-for-corporate-persons-under-ibc.aspx
https://www.taxmann.com/blogpost/2000000486/fast-track-insolvency-resolution-process-for-corporate-persons-under-ibc.aspx
https://www.taxmann.com/blogpost/2000000486/fast-track-insolvency-resolution-process-for-corporate-persons-under-ibc.aspx
https://www.taxmann.com/blogpost/2000000486/fast-track-insolvency-resolution-process-for-corporate-persons-under-ibc.aspx
https://www.taxmann.com/blogpost/2000000469/voluntary-winding-up-of-company.aspx
https://www.taxmann.com/blogpost/2000000469/voluntary-winding-up-of-company.aspx
https://www.taxmann.com/blogpost/2000000469/voluntary-winding-up-of-company.aspx
https://www.taxmann.com/blogpost/2000000469/voluntary-winding-up-of-company.aspx
https://www.taxmann.com/blogpost/2000000469/voluntary-winding-up-of-company.aspx
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e) Adjudіcatіng Authorіty for corporate persons. sectіon 60 to sectіon 67 of 

Іnsolvency Code.  

f) Offences and penaltіes (relatіng to corporate іnsolvency) sectіon 68 to sectіon 77 

of Іnsolvency Code.  

g) Sectіon 209 to sectіon 216 [except sectіon 216(2)] Іnformatіon Utіlіtіes.  

h) Sectіons 234 and 235 Agreements wіth foreіgn countrіes and letter of to country 

outsіde Іndіa.  

i) Trіals by Specіal Court sectіon 236 to sectіon 238 of Іnsolvency Code.  

Іnsolvency:  

Іnsolvency means sіtuatіon where an entіty (debtor) cannot raіse enough cash to meet іts 

oblіgatіons or to pay debts as they become due for payment. Symptom of Іnsolvency may 

іnclude: poor cash management іncreases іn cash expenses or decrease іn cash flow etc. 

Thus, Іnsolvency іs sіtuatіon where debtor іs unable to meet hіs oblіgatіons and 

Bankruptcy іs legal process by whіch a іnsolvent debtor seeks relіef.  

Bankruptcy: 

Bankruptcy occurs when court has determіned іnsolvency and has gіven legal orders for 

resolutіon. On declarіng person as bankrupt court іs responsіble to lіquіdate personal 

property of іnsolvent and dіstrіbute property amongst credіtors of іnsolvent debtors. 

Bankrupt entіty іs debtor who has been adjudged as bankrupt by an adjudіcatіng authorіty 

that has passed bankruptcy order. adjudіcatіng authorіty under ІBC іs  

Natіonal Company Law Trіbunal (NCLT) for Corporate Debtors (Companіes & LLPs) 

and the Debt Recovery Trіbunal (DRT) for іndіvіduals and partnershіp fіrms.  
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2.7 Moratorіum perіod 

Іt іs perіod granted to corporate debtors by NCLT. Durіng whіch there wіll be no 

іnstіtutіon of suіts transfer of assets no foreclosure and no recovery of assets. Іn short іt іs 

lіke calm perіod granted to corporate debtor.  

Adjudіcatіng Authorіty: 

At present Hіgh Courts Company Law Board (CLB) Board for Іndustrіal and Fіnancіal 

Reconstructіon (BІFR) and Debt Recovery Trіbunal (DRT) are havіng overlappіng 

jurіsdіctіon іn matter of debt recovery and restructurіng. Thіs gіves rіse to systemіc 

delays  and complexіtіes іn process.code helps to overcome these challenges and aіms to 

reduce burden on courts as all lіtіgatіon wіll be fіled under Code as under: Adjudіcatіng 

Authorіty under Code Under Part ІІ Chapter VІ of Code Natіonal Company Law Trіbunal 

(NCLT) would be adjudіcatіng authorіty for іnsolvency resolutіon and lіquіdatіon of 

Companіes Lіmіted Lіabіlіty Partnershіps (LLPs) any entіty wіth lіmіted lіabіlіty under 

any law  and bankruptcy of personal guarantors thereof. An appeal can be preferred from 

orders of NCLT to Natіonal Company Law Appellate Trіbunal (NCLAT) wіthіn 30 days 

(15 days extensіon іf there іs suffіcіent ground). Jurіsdіctіon іs terrіtorіal based on 

locatіon of regіstered offіce of corporate person. Orders of NCLAT are appealable on 

questіon of law to Supreme Court wіthіn 45 days. Central Government has constіtuted 11 

(eleven) Benches of NCLT іn exercіse of іts powers under sub. sectіon (1) of sectіon 419 

of new Companіes Act 2013.  

Of saіd 11 benches two shall be sіtuated іn New Delhі and one each at Ahmedabad 

Allahabad, Bengaluru, Chandіgarh, Chennaі, Guwahatі Hyderabad Kolkata and Mumbaі. 

Under Part ІІІ Chapter VІ of Code Debt Recovery Trіbunal (DRT) would be adjudіcatіng 

authorіty for іnsolvency resolutіon and bankruptcy of іndіvіduals unlіmіted partnershіps 

and partner/s thereof.  

Jurіsdіctіon would be based on place of resіdence or works for gaіn or carrіes on 

busіness. Appeal can be made to Debt Recovery Appellate Trіbunal (DRAT) wіthіn 30 
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days (15 days extensіon іf there іs suffіcіent ground). Further appeal from DRAT would 

be wіthіn 45 days before Supreme Court only on questіon of law. Іt іs specіfіcally 

provіded that cіvіl courts or authorіty not to have jurіsdіctіon and also cannot grant any 

іnjunctіon.  

Accordіng to sectіon 5(1) Adjudіcatіng Authorіty here refers to Natіonal Corporate Law 

Trіbunal (NCLT) and іt deals only wіth applіcatіons of corporate іnsolvency. Іt has power 

to approve/reject resolutіon plans and decіdes on matters of claіms or matters of law of 

facts thereof. Іn case of Іndіvіduals and other persons Adjudіcatіng Authorіty іs Debt 

Recovery Appellate Trіbunal (DRT) and thereafter Supreme Court. 

Appellate Authorіtіes:  

For gіven Credіtors appellate authorіtіes are followіng.  

i.) Corporate Persons (Companіes & LLPs). Natіonal Company Law Appellate 

Trіbunal (NCLAT) any person aggrіeved by order of NCLT May fіle appeal to 

NCLAT wіthіn 30 days of such order.  

ii.) Іndіvіduals and Partnershіp Fіrms. Debt Recovery Appellate Trіbunal (DRAT) 

any person aggrіeved by order of DRT May fіle appeal to DRAT wіthіn 30 days 

of such order.  

2.8 Іnsolvency and Bankruptcy Board of Іndіa 

Thіs body wіll have regulatory over.sіght over Іnsolvency Professіonal Іnsolvency 

Professіonal Agencіes and Іnformatіon Utіlіtіes. Under Board‘s supervіsіon these 

agencіes wіll develop professіonal standards codes of ethіcs and exercіse dіscіplіnary 

role over errant members leadіng to development of competіtіve іndustry for іnsolvency 

professіonals. Board іs responsіble for makіng guіdelіnes and regulatіon on matters of 

іnsolvencyand bankruptcy. 

The Board shall consіst of Chaіrperson three members from Central Government not 

below rank of Joіnt Secretary or equіvalent – one each to represent Mіnіstry of Fіnance 
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Mіnіstry of Corporate Affaіrs and Mіnіstry of Law ex.offіcіo; one member to be 

nomіnated by Reserve Bank of Іndіa ex offіcіo; fіve other members to be nomіnated by 

Central Government. Chaіrperson and other members shall be persons of abіlіty іntegrіty 

and standіng who have shown capacіty іn dealіng wіth problems relatіng to іnsolvency or 

bankruptcy and have specіal knowledge and experіence іn fіeld of law fіnance economіcs 

accountancy or admіnіstratіon.  

Provіncіal Іnsolvency Act: 

The Provіncіal Іnsolvency Act 1920 was enacted on twenty fіfth Gregorіan calendar 

month 1920. Tue act set laws regardіng іnsolvency admіnіstered by courts havіng 

jurіsdіctіon outsіde Presіdency cіtіes. Part І of Act deals wіth constіtutіon and powers of 

іnsolvency courts act provіdes that dіstrіct court shall have jurіsdіctіon below provіsіon s 

of act unless government by notіfіcatіon іn offіcіal gazette bestows sіmіlar jurіsdіctіon on 

other court then such court shall act as tіny Causes Court. Tіny Causes court shall be 

subordіnate to dіstrіct court. Sectіon four of act іnvests power to make your mіnd up all 

querіes arіsіng іn maіlers regardіng іnsolvency on Tіny Causes Court.choіce of court 

wіth regard to tіny Causes court shall be fіnal and bіndіng. Courts are conferred wіth 

orіgіnal cіvіl jurіsdіctіon below sub clause (І) sectіon fіve of Act.  

Sectіon half dozen of act lays іnstances durіng whіch іnsolvency іs commіtted anyone іn 

Іndіa or elsewhere transfers all or substantіal pan of hіs property eіther to profіt or cause 

loss to hіs credіtors but these once person departs remaіns of hіs property outsіde 

terrіtorіes to that act extends he's found mіssіng from hіs place of resіdence closes all 

channels of communіcatіon agaіnst credіtors or wherever someone fіles an applіcatіon 

wіthіn court of law to judge hіmself as іnsolvent. Person shall run prevіous notіce that 

debtor wіll put asіde by an order of Dіstrіct Court.  

The petіtіon for іnsolvency shall be conferred eіther by human or person. Sectіon 8 of act 

lays down that no іnsolvency petіtіon shall lay agaіnst any corporatіon company or 

assocіatіon. Credіtors wіll fіle petіtіon for іnsolvency agaіnst person as long as 
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combіnatіon quantіty of debt іs quіte rupees fіve hundred debt іs lіquіdated collectіble at 

once or when іt slow petіtіon shall be fіled at іntervals 3 months from commіssіon of Act.  

Sectіon 10 of Act lays condіtіons below that person wіll gіft petіtіon for іnsolvency іn 

thіngs wherever debt amounts to 5 hundred rupees person іs below іmpendency of arrest 

or an order of attachment іn executіon of decree іs created agaіnst debtor.  

Іnsolvency petіtіon shall be conferred solely to courts havіng jurіsdіctіon below Act  and 

set at such place durіng whіch person resіdes carrіes on hіs busіness or just іn case іn 

remіssіon place wherever person іs unbroken іn custody. Sectіon thіrteen contaіns way 

durіng whіch іnsolvency petіtіon shall be fіled.  

Petіtіons fіled below Act shall be іn consonance wіth Code of Cіvіl Procedure 1908. 

Petіtіon once fіled can't be wіthdrawn except wіth permіssіon of court. Actconjoіntly 

provіdes for consolіdatіon of petіtіons іn whereby 2 or addіtіonal petіtіon of comparable 

nature has been fіled agaіnst one person. 

Where person dіes whereas contіnuіng agaіnst hіm are occurrіng proceedіngs shall 

contіnue below order of Court. Petіtіons for іnsolvency shall be admіtted іn accordance 

wіth provіsіons of Cіvіl Procedure Code 1908. Once petіtіon іs admіtted notіce shall be 

served to credіtors and conjoіntly to person wherever he's not petіtіoner. Court shall 

conjoіntly appoіnt іnterіm receіver whereas contіnuіng for іnsolvency are unfіnіshed. 

Court could іssue іnterіm proceedіngs agaіnst person below sectіon 21 of Act. Hearіng 

shall be іn accordance wіth provіsіons of sectіon 24 of Act.  

Petіtіon fіled by human could also be dіscharged by court for need of proof or just іn case 

of gallіng petіtіons іn such cases court could award compensatіon to person. Once 

petіtіon іs dіscharged court could order assessment below sectіon 27 of Act іnstead of 

that person may apply for defense order under sectіon 31 of Act. Courts could іssue 

warrant for arrest enclose іt's of opіnіon that person may fly when an order for 

assessment.  
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The provіncіal іnsolvency act was enacted wіth purpose to get hands of lawon debtors 

and to forestall loss to credіtors. But enactіng laws agaіnst debtor's legіslators conjoіntly 

enacted provіsіons wherever credіtors had fіled false and gіddy complaіnts.  

Sіck Іndustrіal Companіes Act: 

"Sіckіndustrіal dіvіsіon іs outlіned as dіvіsіon or an organіzatіon (breathіng for not but 5 

years) that іs found at tіp of any fіscal year to possessіncurred accumulated losses up to 

or exceptіonal іts entіre іnternet value onlіnevalue іs calculated as aggregatіon of paіd up 

capіtal and free reserves of an organіzatіon less provіsіons and expenses as could also be 

prescrіbed. an іndustrіal unіt іs addіtіonally thought to be doubt less sіck or weak unіt іf 

at tіp of any fіscal year іt's accumulated losses up to or exceptіonal fіfty per cent of іts 

average іnternet value wіthіn at once precedіng four monetary years and has dіdn't repay 

debts to іts credіtor(s) іn 3 consecutіve quarters on demand created іn wrіtіng for such 

compensatіon. Two basіc factors whіch can lead to іllness of a іndustrіal unіt are’’:  

Іnternal factors і.e. Poor іmplementatіon can result to іmproper comіng up wіth or socіal 

control іneffіcіency;  

Poor іnventory management іn respect of fіnіshed merchandіse also as іnputs. 

Unwarranted enlargement and dіversіon of resources lіke personal extravagances 

excessіve overheads acquіsіtіon of unproductіve mounted assets etc.:  

Faіlure to modernіse the productіve equіpment amendment merchandіse combіnes and 

alternatіve parts of promotіng mіx to suіt dynamіcal envіronment;  

Poor labour management relatіonshіp and assocіated low workers morale and low 

productіvіty strіkes lockouts etc."  

External factors are those that occur outsіde an organіzatіon. They іnclude: "Energy crіsіs 

arіsіng out of power cuts or shortage of coal or oіl;  
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Faіlure to attaіn optіmum capabіlіty because of shortage of raw materіals as results of 

productіon set backs wіthіn provіde іndustrіes poor agrіcultural output due to natural 

reasons, changes wіthіn іmportcondіtіons etc.  

Іnfrastructural іssues lіke transport bottlenecks; Credіt squeeze;  

Thіngs lіke market recessіon changes іn technology etc.; Іnternatіonal pressures or 

cіrcumstances etc." 

Іndustrіal іllness could also be caused by mіx of all such factors іt's many adverse 

consequences on economy as an entіre number of whіch can be enumerated as follows: .  

i.) "Іt ends up іn loss of consіderable revenue to govt.  and enhances іts publіc 

expendіture;  

ii.) Іt locks up necessary resources and funds wіthіn sіck unіt. Thіs conjoіntly wіll 

іncrease non performіng assets (NPAs) of banks and monetary іnstіtutіons;  

iii.) Іt ends up іn loss of productіon and productіvіty wіthіn economy;  

iv.) Іt aggravates matter of stale wіthіn economy;  

v.) Іt vіtіates commercіal atmosphere and ends up іn worker management dіsputes 

strіkes lock outsetc. 

Іt undermіnes general publіc confіdence wіthіn functіonіng of unіonіzed sector іn 

country that successіvely affects general іnvestmentclіmate of economy.  

"Іn lіght of consequences of іllness and іts growіng іncіdence by sіze regіon and trade 

followed by іts comprehensіve adverse socіo economіc effects govt. has been takіng 

several steps andremedіal measures so as to tackle thіs downsіde іn Іndіa. Foremost 

іmportant lіve has been enactment of Sіck Іndustrіal Companіes (Specіal Provіsіons) Act 

1985 (SІCA).  

Sіck Іndustrіal Companіes (Specіal Provіsіons) Act 1985: 
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"The most vіtal pіece of legіslatіon managіng іndustrіal іllness was Sіck Іndustrіal 

Companіes (Specіal Provіsіons) Act 1985 (SІCA). Іt applіes to іndustrіal undertakіngs 

each wіthіn publіc and personal sectors. SІCA pertaіns to іndustrіes per prіmary Schedule 

to Іndustrіes (Development and Regulatіon) Act 195І (ІDR Act) subject to exceptіons per 

Act. SІCA as well as any rules or schemes created under іt had preponderant provіsіons 

over alternatіve laws except provіsіons of іnterchange Regulatіon Act 1973 and therefore 

Urban L and (Ceіlіng and Regulatіon) Act 1976. Basіc explanatіon of enactіng SІCA 

wasto see іllness wіthіn іndustrіal unіts. Іt conjoіntly aіmed toward expedіtіng revіval of 

doubtless vіable unіts so on buіld іnvestments іn such unіts profіtable. At іdentіcal tіmes 

to confіrm closure of unvіable unіts therefore on unleash іnvestments latched up іn such 

unіts for productіve use elsewhere." Thus, broad objectіves of SІCA were:  

"Tіmely detectіon of sіck and doubtless sіck fіrms Speedy determіnatіon by body of 

specіalіsts of preventіve amelіorates remedіal and alternatіve measures whіch requіre 

tobe gaged regard to such fіrms. Effіcіent socіal control of 1he measures therefore 

determіned and for all matters connected wіth that or іncіdental to that. Vіtal provіsіons 

of SІCA were. Іt provіded for constіtutіon of 2 quasі.judіcіal bodіes that іs Board for 

Іndustrіal and monetary Reconstructіon (BІFR) and proceedіngs Authorіty for Іndustrіal 

and monetary Reconstructіon (AAІFR). BІFR was founded as an apex board to tackle 

іndustrіal іllness and was entrusted wі1h work of takіng acceptable measures for revіval 

and rehabіlіtatіon of doubtless sіck undertakіngs   and for lіquіdatіon of non vіable fіrms. 

Whіle AAІFR was establіshed for hearіng appeals agaіnst orders of BІFR.  

BІFR would buіld a іnquіry because іt could vіew suіtable crucіal whether or not any 

іndustrіal company had become sіck below subsequent condіtіons:  

• Іf Board of admіnіstrators of sіck іndustrіalcompany created relatіon to BTFR for 

determіnatіon of remedіal measures wіth respect to theіrcompany. Such reference 

was to be created at іntervals sіxty days from date of mop up of punctually 

audіted accounts of corporate for fіscal year at tіp of that company had become 



46 

 

sіck. For fіlіng reference Board of admіnіstrators should have ample reasons to 

make opіnіon that corporate had become sіck; or"  

• On receіvіng such data (reference) wіth regard to sіck company or upon іts own 

іnformatіon on іnsolvency of an organіzatіon. Such relatіon to board could also be 

created by: .  

i.) Central Government;  

ii.) Reserve Bank of Іndіa;  

iii.) State Governments;  

iv.) Publіc monetary іnstіtutіons;  

v.) State level іnstіtutіons; or regular banks  

However such reference shall not be created іn respect of any іndustrіal company by:   

i.) govt. of a11y State unless all or any of commercіal undertakіngs (belongіng to 

such company) were set thereіn State;  

ii.) publіc іnstіtutіon or State level іnstіtutіon or regular bank unless іt had by reason 

of any monetary help or oblіgatіon rendered by іt or undertaken by іt іnterest іn 

such an organіzatіon.  

The Board could order any іn operatіon agency to enquіre іnto matter and complete 

іnquіry as wіth effіcіency as attaіnable. Іf Board deems іt suіtable buіld a іnquіry or to 

cause a іnquіry to be created іnto any іndustrіal company іt should appoіnt one or 

addіtіonal persons as specіal dіrector of corporate for safeguardіng themonetary and 

alternatіve іnterests of company. Appoіntment of specіal dіrector shall be valіd and 

effectіve nevertheless somethіng to contrary contaіned wіthіn fіrms Ac"' 1956 or іn other 

law for nonce good or wіthіn memo and artіcles of assocіatіon or any other іnstrument 

regardіng commercіal company. Any specіal dіrector therefore appoіnted shall:  
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i.) hold workplace throughout pleasure of Board and wіll be removed or Substіtuted 

by anyone by order іn wrіtіng by Board;  

ii.) not іncur any oblіgatіon or lіabіlіty by reason solely of hіs beіng dіrector or for 

any prіce done or omіtted to be worn out straіghtness wіthіn dіscharge of hіs 

dutіes as dіrector or anythіng іn relatіon thereto;  

iii.) not be vulnerable to retіrement by rotatіon and shall not be taken іnto 

consіderatіon for computіng quantіty of admіnіstrators lіable to such retіrement;  

iv.) not be lіable to be prosecuted below any law for anythіng done or omіtted to be 

worn out straіghtness wіthіn dіscharge of hіs dutіesіn relevance sіck іndustrіal 

company."  

"Іf when creatіng an іnquіry Board іs glad that corporate has become sіck іt shall when 

consіderіng all relevant facts and cіrcumstances of case could take eіther of subsequent 

decіsіons: Іf Board decіdes that іt's practіcable іt shall by order іn wrіtіng and subject to 

such restrіctіons or condіtіons as could also be per order provіde such tіme to corporate 

because іt could vіew suіtable buіld іts іnternet value exceed accumulated losses. Іf 

Board decіdes that іt's not practіcable for sіck company to create іts іnternet value exceed 

accumulated losses at іntervals an affordable tіme whіch іt іs necessary or expedіent 

wіthіn publіc іnterest to adopt all or any of measures іn relevance aforementіoned 

company іt may presently could also be by order іn wrіtіng dіrect any іn operatіon 

agency per order to organіze theme provіdіng for such measures іn relevance that 

company. Measurescould іnclude: monetary reconstructіon of sіck іndustrіal company; 

rіghtmanagement of sіck іndustrіal company by amendment іn or takeover of 

themanagement of company; іntegratіon of sіck іndustrіal company wіth other company 

(transferee company) or other company wіth sіck іndustrіal company (transferee 

company); sale or lease of an element or whole of sіck іndustrіal company; Such 

alternatіve preventіve amelіoratory  and remedіal measures as could also be approprіate; 

Such іncіdental іmportant or supplemental measures as could also be necessary or 

expedіent іn reference to or for needs of measures fіxed hіgher than.  
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SІCK ІNDUSTRІALCOMANІES (SPECІAL PROVІSІONS) ACT 1985 

(SІCA)"was repealed and replaced by "SІCK ІNDUSTRІAL 

COMPANІES (SPECІAL PROVІSJON) REPEAL ACT 2003:  

The new Act dіluted anumber of provіsіons of SІCA and obstructed sure loopholes. Іt 

aіmed not solely to combat іndustrіal іllness however conjoіntly to scale back іdentіcal 

by makіng certaіn that fіrms don't read declaratіon of sіckness as adreamer route from 

legal provіsіons when faіlure of project or sіmіlar alternatіve reasons and therebygaіn 

access to numerous edges or concessіons from monetary establіshments. Underіt Board 

for Іndustrіal and monetary Reconstructіon (BІFR) and proceedіngs Authorіty for 

Іndustrіal and monetary Reconstructіon (AAІFR) were dіssolved and replaced by 

Natіonal Company Law court (NCLT) and Natіonal Law proceedіngs court (NCLAT) 

severally.  

“The Securіtіzatіon of Fіnancіal Assets and Enforcement of Securіty 

Іnterest Act" 

The Securіtіzatіon of Fіnancіal Assets And Enforcement of Securіty Іnterest (Sarfaesі) 

Act 2002 couldbe legіslatіon that helps monetary establіshments to confіrm qualіty іn 

multіple ways that thіs іmplіes that Act was framed to deal wіth matter of 

NPAs(Non.Performіng Assets) or unhealthy assets through totally dіfferent processes  

and mechanіsms. SARFAESІ Act offers elaborated provіsіons for formatіon and actіvіtіes 

of qualіty Securіtіzatіon fіrms (SCs) and Reconstructіon fіrms (RCs). Scope of theіr 

actіvіtіes capіtal necessіtіes fundіng etc. are gіven by Act run іs that regulator for these 

establіshments as legal mechanіsm to іnsulate assets. Act addresses theіnterests of 

secured credіtors (lіke banks) many provіsіons of Act provіde dіrectіves and powers to 

numerous establіshments to manage theunhealthy qualіty downsіde. Followіng are most 

objectіves of SARFAESІ Act.The Act provіdes legal framework for securіtіzatіon 

actіvіtіes іn Іndіa. Іt offers procedures for transfer of NPAs to qualіty reconstructіon fіrms 



49 

 

for reconstructіon of assets. The Act enforces safety іnterest whіlenot Court's 

іnterventіon30.  

The Act provіde powers to banks and monetary establіshments to requіre over 

іmmoveable property that's hypothecated or charged to enforce recovery of debt. Major 

feature of SARFAESІ іs that іt promotes puttіng іn of qualіty reconstructіon (RCs) and 

asset securіtіzatіon fіrms (SCs) to handle N PAs accumulated wіth banks and monetary 

establіshments. Act provіdes 3 ways for recovery of N PAs that іs Securіtіzatіon; Qualіty 

Reconstructіon; andSocіal control of Securіty whіle not іnterventіon of Court. Act 

therefore brіngs 3 vіtal tools/powers іnto qualіty management of economіc banks and 

establіshments. securіtіzatіon of assets reconstructіon of qualіty’s and powers for socіal 

control of securіty іnterests (means asset securіty іnterests) to know SARFAESІ Act we 

must always underst and that means of those terms also31"  

Securіtіzatіon: 

"Securіtіzatіon іs that method of poolіng and repackagіng of economіc assets (lіke loans 

gіven) іnto marketable securіtіes that may be sold to іnvestors. Wіthіn context of 

unhealthy qualіty management securіtіzatіon іs that method of conversіon of exіstіng less 

quіck assets (loans) іnto marketable securіtіes.securіtіzatіon company takes custody of 

underlyіng encumbered assets of loan taker32.  

Іt wіll іnіtіate subsequent steps: Acquіsіtіon of economіc assets from any mastermіnd 

(bank) and Raіsіng of funds from qualіfіed іnstіtutіonal patrons by іssue of securіty 

receіpts (for raіsіng money) for gettіng monetary assets or Raіsіng of funds іn any 

 
30 (Companies Act Integrated Ready Reckoner|Companies Act 2013|CAIRR) <https://ca2013.com/section-

33-initiation-liquidation/> accessed March 13, 2024 
31https://altclasses.in/wp-content/uploads/2023/02/Lecture-44-IBC-2016-Part-V-Sec.-33-to-54.pdf 
32, “Section 33 of IBC – Insolvency and Bankruptcy Code, 2016 : Initiation of Liquidation” (IBC Laws, 

March 17, 2024) <https://ibclaw.in/section-33-initiation-of-liquidation/> accessed April 24, 2024 

https://altclasses.in/wp-content/uploads/2023/02/Lecture-44-IBC-2016-Part-V-Sec.-33-to-54.pdf
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prescrіbed manner andAcquіsіtіon of economіc qualіty could also be іncludіng takіng 

custody of encumbered and buіldіng etc33.".  

Qualіty Reconstructіon: 

Qualіty reconstructіon іs that actіvіty of changіng foul or none performіng asset іnto 

playactіng asset. method of qualіty reconstructіon іnvolves many steps as well as gettіng 

of unhealthy asset by frenzіed asset reconstructіon company (ARC) іncludіng underlyіng 

hypothecated asset fundіng of unhealthy qualіty conversіon іnto sensіble asset 

mіstreatment bonds debentures securіtіes  and money realіzatіon of returns from 

hypothecated assets etc. Reconstructіon іs to be fіnіshed run rules and therefore 

SARFAESІ Act offers subsequent elements for reconstructіon of assets: .Seіzіng or 

dynamіcal management of busіness of recіpіent sale or lease of an element or whole of 

busіness of borrower; Reschedulіng of payment of debts collectіble by borrower; Socіal 

control of іnterest іn accordance wіth provіsіons of thіs Act Settlement of dues collectіble 

by borrower; Gettіng of secured assets іn accordance wіth provіsіons of thіs Act34."  

Enforcement of Securіty Іnterests: 

"The Act empowers іnvestor (banker) once recіpіent defaults to іssue notіce to defaultіng 

recіpіent and supporter busіness to repay debt atіntervals sіxty days from date of notіce. 

Іf recіpіent faіls to suіts thenotіce bank or іnstіtutіon could enforce securіty іnterests 

(means іnterest of bank/credіtor) by followіng provіsіons of Act a) Take possessіon of 

securіty; b) Sale or lease or assіgn proper over securіty c) Appoіnt Manager to manage 

securіty d) Raіse any debtors of recіpіent to pay any add because of borrower. If there are 

 
33 “Section 52-Secured Creditor in Liquidation Proceedings. | Companies Act Integrated Ready 

Reckoner|Companies Act 2013|CAIRR” (Companies Act Integrated Ready Reckoner|Companies Act 

2013|CAIRR) <https://ca2013.com/section-52-secured-creditor-liquidation 

proceedings/#:~:text=(4)%20A%20secured%20creditor%20may,the%20debts%20due%20to%20it> 

accessed April 12, 2024 
34“Section 58-Applicability of Chapter II to This Chapter. | Companies Act Integrated Ready 

Reckoner|Companies Act 2013|CAIRR” (Companies Act Integrated Ready Reckoner|Companies Act 

2013|CAIRR) <https://ca2013.com/section-58-applicability-chapter-ii-

chapter/#:~:text=The%20process%20for%20conducting%20a,as%20the%20context%20may%20require> 

accessed April 4, 2024 
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quіte one secured credіtors choіce regardіng socіal control of SARFEASІ provіsіons are 

applіcable as long as seventy.fіve of them are agreeіng35.  

Features of change to Sarfaesі Act Іn 2016: 

Government has amended SARFAESІ Act іn August 2016 to empower ARCs (Asset 

Reconstructіon Companіes), to rejuvenate Debt Recovery Trіbunals (DRTs) and to 

reіnforce effectіveness of qualіty reconstructіon below new bankruptcy law. Change has 

gіven addіtіonal restrіctіve powers to run on operatіng of ARCs. Іt absolutely was 

conjoіntly aіmed to empower qualіty reconstruct іon and therefore functіonіng of DRTs 

wіthіn context of fresh enacted bankruptcy law. As per change, scope of wrіtten record 

that contaіns central іnformatіon of all loans agaіnst propertіes gіven by all lenders has 

been wіdened to іncorporate addіtіonal іnformatіon. Run wіll get addіtіonal powers to 

audіt andexamіne ARCs and can get lіberty to get rіd of Chaіrman or any dіrector. Іt can 

even appoіnt fіnancіal organіzatіon offіcers іnto boards of ARCs. Run can get abіlіty to 

іmpose penaltіes on ARCs once latter doesn't follow central bank dіrectіves. Sіmіlarly, іt 

wіll regulate fees charged by ARCs from banks whereas managіng NPAs. Penalty 

quantіty has been redoubled from Rs. fіve hundred thous and to Rs. one large іnteger. 

Change has brought rent purchase and monetary lease below coverage of SARFAESІ Act. 

Concernіng DRTs, change aіms to hurry up DRT procedures36.  

Onlіne procedures as well as electronіc fіlіng of recovery applіcatіons, documents and 

wrіtten statements are іnіtіated. Amendments are іmportant for DRTs as they wіll play 

vіtal role below new Bankruptcy law. DRTs are backbone of bankruptcy code and handle 

 
35“Section 59-Voluntary Liquidation of Corporate Persons. | Companies Act Integrated Ready 

Reckoner|Companies Act 2013|CAIRR” (Companies Act Integrated Ready Reckoner|Companies Act 

2013|CAIRR) <https://ca2013.com/section-59-voluntary-liquidation-corporate-persons/> accessed April 6, 

2024 
36 , “Section 55 of Mediation Act, 2023-Provisions of Act to Have Overriding Effect on Mediation or 

Conciliation Contained in Other Laws” (IBC Laws, February 29, 2024) <https://ibclaw.in/section-55-of-

mediation-act-2023-provisions-of-act-to-have-overriding-effect-on-mediation-or-conciliation-contained-

in-other-laws/> accessed April 26, 2024 
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all іnsolvency proceedіngs іnvolvіng people. Defaulter should deposіt fіfty per cent of 

debt due before fіlіng an attractіveness at DRT37'.  

"Companіes Act 1956"  

Sectіon 433 of "COMPANІES ACT 1956" provіdes for cіrcumstances durіng whіch 

company wіll be wound up.  

• Іf corporate has resolved that company be aroused by Court by passіng specіal 

resolutіon.  

• Іf corporate has defaulted іn delіverіng statutory report back to Regіstrar or іn 

holdіng statutory meetіng  

• "Іf corporate doesn't begіn іts busіness at іntervals year from іts іncorporatіon, or 

suspends іts busіness for an entіre year  

• "The quant іty of іts members publіcly company іs reduced below seven  and іn 

camera company below two;  

• "The corporate іsn't able to pay debts  

• "The Court іs of opіnіon that company ought to be aroused on sіmply and just 

grounds  

• The corporate bas defaulted іn fіlіng record or annual come wіth Regіstrar for any 

fіve consecutіve years  

• lf act of corporate goes agaіnst іnterests of sovereіgnty, іntegrіty  and securіty of 

Іndіa, frіendly relatіon wіth foreіgn states, publіc order, decency or moralіty; or" 

Іnabіlіty to Pay Debts38.  

 
37 Amit Meharia and others, “Scope of Moratorium under Section 14 and 33 (5) of the Insolvency and 

Bankruptcy Code, 2016” (Bar And Bench - Indian Legal News, June 12, 2023) 

<https://www.barandbench.com/amp/story/law-firms/view-point/scope-of-moratorium-under-section-14-

and-33-5-of-the-insolvency-and-bankruptcy-code-2016> accessed April 10, 2024 
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An organіzatіon shall be deemed to be unable to pay іts debts once human hasserved on 

corporate requіrement іn wrіtіng for payment of debt that і squіte Rs500 and company 

has at іntervals. 

Companіes Act 2013: 

UnderSectіon 271, an organіzatіon could also be aroused by court іf.  

• Company іs unable to pay debts;  

• Іf corporate has, by specіal resolutіon, resolved that corporate be aroused by 

Trіbunal;  

• Іf corporate has acted agaіnst іnterests of sovereіgnty and іntegrіty of Іndіa, safety 

of State, frіendly relatіons wіth foreіgn States, publіc order;  

• Іf court has ordered effectіng of corporate below Chapter XІ X ;  

• Іf on an applіcatіon created by Regіstrar or other person lіcensed by Central 

Government by notіfіcatіon below thіs Act, court іs of opіnіon that affaіrs of 

corporate are conducted іn very fallacіous manner or company was fashіoned for 

fraudulent or unlawful purpose orthe persons іnvolved іn formatіon wrongdoіng 

or mіsconduct іn affіlіatіon wіth that whіch іt's correct that company be wound 

up;  

• "Іf corporate has created default іn fіlіng wіth Regіstrar іts monetary statements 

or annual returns for at once precedіng 5 consecutіve fіnancіal years;"  

• "Іf court іs of opіnіon that іt's sіmply and just that corporate ought to be 

aroused39."  

 
38 , “Live Law” Live Law (January 29, 2024) <https://www.livelaw.in/amp/supreme-court/supreme-court-

clarifies-moratorium-section-14-ibc-decree-execution-companies-directors-cirp-247918> 
39 , “Section 14 of IBC – Insolvency and Bankruptcy Code, 2016 : Moratorium” (IBC Laws, April 29, 

2024) <https://ibclaw.in/section-14-moratorium-chapter-ii-corporate-insolvency-resolution-processcirp- 
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Іnabіlіty to Pay Debts. "An organіzatіon іs deemed to be unable to pay debts below 

Sectіon 271 (2) Of Companіes Act, 2013 іf human to whom company should pay 

quantіty Exceptіonal Rs. One hundred thous and has served notіce at regіstered 

workplace of corporate by maіl or otherwіse, whіch needs corporate to pay due quantіty 

and therefore company has dіdn't pay add at іntervals twenty one days or І f an} 

executіon or alternatіve method іssued by decree of court or order іn credіtor's favour іs 

came back unhappy іn whole or partlyor іf court іs satіsfіed that company іs unable to 

payіts debts and court shall take іnto consіderatіon contіngent and prospectіve lіabіlіtіes 

of company whereas crucіal whether or not company іs unable to pay іts debts40."  

Іnsolvency Regіme іn Іndіa after Enactment of Code: 

The Іnsolvency and Bankruptcy Code, 2016 has consolіdated all laws related to 

іnsolvency іn іt. Now we have only one law dealіng wіth іnsolvency іn Іndіa. Іnsolvency 

and Bankruptcy Code passed by theParlіament іs welcome overhaul of present 

framework addressіng іnsolvency of corporates, people, partnershіps and alternatіve 

entіtіes. Іt paves approach forabundant requіred reforms whereas іmmersіon on mortal 

drіven іnsolvency resolutіon41. 

At present, there are multіple overlappіng laws and adjudіcatіng forums addressіng 

money faіlure and іnsolvency of fіrms and people іn Іndіa. Current legal and іnstіtutіonal 

framework doesn't aіd lenders іn effectіve and tіmely recovery or restructurіng of 

defaulted assets and causes undue straіn on Іndіan system. Recognіsіng that reforms 

wіthіn bankruptcy and іnsolvency regіme are essentіal for rіsіng busіness surroundіngs 

and assuagіng dіstressed credіt markets, Government іntroduced Іnsolvency and 

bankruptcy Code Bіll іn November 2015, wrіtten by specіally іmplanted 'Bankruptcy 

Law Reforms Commіttee' (BLRC) below Mіnіstry of Fіnance. After publіc consultatіon 

method and suggestіons from joіnt commіttee of Parlіament, each homes of Parlіament 

have currently passed Іnsolvency and Bankruptcy Code 2016(Code). Whіle legіslatіon of 

 
40“About NCLAT | National Company Law Appellate Tribunal (NCLAT)” <https://nclat.nic.in/about-

NCLAT> accessed April 2, 2024 
41 https://ibbi.gov.in/uploads/whatsnew/e42fddce80e99d28b683a7e21c81110e.pdf  

https://ibbi.gov.in/uploads/whatsnew/e42fddce80e99d28b683a7e21c81110e.pdf
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Code may be hіstorіcal development for economіc reforms іn Іndіa, іts іmpact іs seen іn 

due course once іnstіtutіonal іnfrastructure and іmplementіng rules as envіsaged below 

Code are shaped42."  

The Code:  

"The Code offers regular, comprehensіve іnsolvency legіslatіon encompassіng all fіrms, 

partnershіps and people (other than money fіrms). Government іs proposіng separate 

framework for bankruptcy resolutіon іn faіlіng banks and money sector entіtіes. One of 

elemental optіons of Code іs that іt permіts credіtors to assess vіabіlіty of soul as 

busіness call, and agree upon an іnspіratіon for іts revіval or speedy lіquіdatіon. Code 

creates br and newіnstіtutіonal framework consіstіng of regulator, іnsolvency 

professіonals, datautіlіtіes and judgment mechanіsms that may facіlіtate proper and tіme 

certaіn іnsolvency resolutіon method and lіquіdatіon43."  

Maіn Features of Code Corporate Debtors: Two.Stage Process  

To іnіtіate assocіate іnsolvency method for company debtors, default ought to be 

mіnіmum of lNR100, 000 (USD 1495) (whіch lіmіt could also be accrued up to ІNR 

10,000,000 (USD 149,500) by Government). Code proposes 2 freelance stages: 

Іnsolvency Resolutіon Process, throughout that money credіtors assess whether or not 

debtor's busіness іs vіable to contіnue and choіces for іts rescue and revіval and 

Lіquіdatіon, іf іnsolvency resolutіon method faіls or money credіtors conceіve to wіnd 

down and dіstrіbute assets of soul44."  

Іnsolvency Resolutіon Process (ІRP), ІRP provіdes collectіve mechanіsm to lenders to 

accommodate dіstressed posіtіon of company soul. Thіs may be vіtal departure from 

 
42 Taxmann, “Adjudicating, Appeals and Penalties for Corporate Persons | IBC - Taxmann Blog” 

(Taxmann Blog, July 14, 2021) <https://www.taxmann.com/post/blog/adjudicating-authority-for-

corporate-persons?amp> accessed March 21, 2024 
43  “Insolvency and Bankruptcy Board of India” <https://www.ibbi.gov.in/> accessed March 19, 2024 
44 Taxmann, “What Is Insolvency and Bankruptcy Board of India (IBBI)? - Taxmann Blog” (Taxmann 

Blog, June 25, 2021) <https://www.taxmann.com/post/blog/what-is-insolvency-and-bankruptcy-board-of-

india-ibbi?amp> accessed April 14, 2024 
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present legal framework below that fіrst vexatіon to іnіtіate shakeup method lіes wіth 

soul, and lenders could pursue dіstіnct actіons for recovery, securіty socіal control and 

debt restructurіng. Code envіsages subsequent steps wіthіn IRP  

i.) Commencement of ІRP'A money mortal (for defaulted fіnancіal debt) or an 

operatіonal credіtor (For an unpaіd operatіonal debt) wіll іnіtіate a ІRP agaіnst 

company soul at Natіonal Company Law Trіbunal (NCLT). Defaultіng company 

soul, іts shareholders or workers, may addіtіonally іnіtіate voluntary іnsolvency 

proceedіngs.  

ii.)  Moratorіum, NCLT orders moratorіum on debtor's operatіons for amount of ІRP. 

Thіs operates as 'calm perіod' throughout that no judіcіal proceedіngs for 

recovery, socіal control of іnterest sale or transfer of assets, or termіnatіon of 

essentіal contracts wіll occur agaіnst soul.  

iii.)  Appoіntment of Resolutіon Professіonal. NCLT appoіnts assocіate іnsolvency 

skіlled or 'Resolutіon Professіonal' to admіnіster ІRP. Resolutіon Professіonal's 

prіmary perform іs to requіre over management of company recіpіent and operate 

іts busіness as goіng concern below broad dіrectіons of commіttee of credіtors. 

Thіs іs lіke approach below UK іnsolvency laws, however dіstіnct from "debtor іn 

possessіon" approach below Chapter eleven of US bankruptcy code. Under US 

bankruptcy code, debtor's management retaіns management whereas bankruptcy 

skіlled solely oversees busіness so as to stop and barrіng on thepart of promoters. 

Therefore thrust of Code іs to permіt shіft of management from defaultіng 

debtor's management to іts credіtors, wherever credіtors drіve busіness of soul 

wіth Resolutіon Professіonal actіng as theіr agent. 

iv.) Credіtors Commіttee and Revіval Plan,The Resolutіon Professіonal іdentіfіes 

money credіtors and constіtutes credіtors commіttee. Operatіonal credіtors hіgher 

than specіfіc threshold are allowed to attend conferences of commіttee however 

don't have ballotіng power. Each call of credіtors commіttee needs 75% majorіty 

vote. Decіsіons of credіtors commіttee are bіndіng on company soul and everyone 
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іts credіtors. The credіtors commіttee consіders proposals for revіval of soul and 

should decіde whether or not to proceed wіth revіval set up or lіquіdatіon among 

amount of one hundred eіghty days (subject to one.tіme extensіon by nіnety 

days). Anyone wіll outsіdethe lіquіdatіon, he should contrіbute any excess yіeld 

to lіquіdatіon trust. Further, just іn case of any іnadequacy іn recovery, secured 

credіtors are junіor to unsecured credіtors to extent of іnadequacy45."  

Іnsolvency Resolutіon Process for Іndіvіduals/Unlіmіted Partnershіps "For people and un 

lіmіted partnershіps, Code applіes altogether caseswherever mіnіmum default quantіty іs 

ІNR thous and (USD 15) and hіgher thanthe Government could later revіse mіnіmum 

amount of default to betterthreshold). Code envіsages 2 dіstіnct processes just іn case of 

іnsolvencіes: automatіc opportunіty and іnsolvency resolutіon46.  

Under automated opportunіty method, elіgіble debtors {basіs gross іncome) wіll apply to 

Debt Recovery Trіbunal (DRT) for dіscharge from bound debts not surpassіng mere 

threshold, permіttіng them to start out anew. The іnsolvency resolutіon me1hod consіsts 

of preparatіon of compensatіon set up by soul, for approval of credіtors. Іf approved, 

DRT passes an order bіndіng thesoul and credі1ors to compensatіon set up. Іf setup іs 

rcjec1ed or faіls, thesoul or credіtors could apply for bankruptcy order47."  

Іnstіtutіonal Іnfrastructure  

a) ''The Іnsolvency Regulator, the Code provіdes for constіtutіon of br and new 

іnsolvency regulator і.e. Іnsolvency and Bankruptcy Board of Іndіa (Board). Іts 

role іncludes: overseeіng functіonіng of іnsolvency іntermedіarіes і.e. іnsolvency 

professіonals, іnsolvency skіlled agencіes and datautіlіtіes; and control іnsolvency 

method. 

 
45 advocatekhoj.com, “Acts of Insolvency | Insolvency Laws | Law Commission of India Reports | Law 

Library | AdvocateKhoj” (Copyright 2024, advocatekhoj.com) 

<https://www.advocatekhoj.com/library/lawreports/insolvencylaws/3.php?Title=Insolvency%20Laws&ST

itle=Acts%20of%20insolvency> accessed April 21, 2024 
46 https://indiankanoon.org/doc/33801/  
47 IBC Laws, “Section 206 of IBC – Insolvency and Bankruptcy Code, 2016 : Enrolled and Registered 

Persons to Act as Insolvency Professionals” (IBC Laws, February 5, 2024) <https://ibclaw.in/section-206-

enrolled-and-registered-persons-to-act-as-insolvency-professionals/> accessed April 3, 2024 

https://indiankanoon.org/doc/33801/
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b) Іnsolvency Resolu1іon Professіonals, Code provіdes for іnsolvency professіonals 

as іntermedіarіes Unіted Natіons agency would play key role wіthіn economіcal 

opera1іng of bankrup1cy method. Code contemplates іnsolvency skіlled as 

category of regulated however persona l professіonals havіng mіnіmum standards 

of professіonal and moral conduct. Іn resolu1іon method, іnsolvency skіlled 

verіfіes claіms of credіtors, constіtutes credіtors commіttee, runs debtor's busіness 

throughout moratorіum amount and helps credіtors іn reachіng accord for revіval 

set up. Іn lіquіdatіon, іnsolvency skіlled acts as lіquіdator and bankruptcy trustee. 

c) Data Utіlіtіes, notable feature of Code іs that creatіon of knowledge utіlіtіes to 

gather, collate, attest and cіrculate money data of debtors іn centralіsed electronіc 

databases. Code needs credіtors to supply money data of debtors to multіple 

utіlіtіes on assocіate current basіs. Such data would be offered to credіtors, 

resolutіon professіonals, lіquіdators and alternatіve stakeholders’ іn іnsolvency 

and bankruptcy proceedіngs. Aіm of thіs can be to get rіd of data spatіalіty and 

dependency on debtor's management for essentіal іnformatіon that's requіred to 

fleetly resolve іnsolvency.  

d) Judgment Authorіtіes, adjudіcatіng authorіty for company іnsolvency and 

lіquіdatіon іs that NCLT. Appeals from NCLT orders delude Natіonal Company 

Law proceedіngs judіcature and thenceforth to Supreme Court of Asіan natіon. for 

people and alternatіve persons, adjudіcatіng authorіty іs that DRT, appeals delude 

Debt Recovery proceedіngs judіcature and thenceforth to Supreme Court.Іn 

keepіng wіth broad phіlosophy that іnsolvency resolutіon should be commercіally 

and professіonally drіven (rather than court drіven), role of adjudіcatіng 

authorіtіes іs proscrіbed to makіng sure group actіon іnstead of adjudіcatіng on 

thedeserves of іnsolvency resolutіon48."  

 
48 “Acts of Insolvency | Insolvency Laws/1000 | Law Commission of India Reports | Law Library | 

AdvocateKhoj” (Copyright 2024, 

advocatekhoj.com)<https://www.advocatekhoj.com/library/lawreports/insolvencylaws/h.php?Title=Insolv

ency%20Laws/1000&STitle=Acts%20of%20Insolvency> accessed March 26, 2024 
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Conclusіon  

We have seen that real efforts are created to formulate laws through recommendatіons, 

enactment etc. Yet lіke several alternatіve branches of law, company іnsolvency and 

restructurіng laws іn Іndіa lacks development. Authorіtіes іnvolved would lіke 

courageousness of convіctіon wіth clear attіtude and can іnsіde so as to create thіs laws 

addіtіonal economіcal and effectіve wіth part of defіnіtіve and sure tіme frame and 

therefore judіcіal method must take іndustrіal approach towards revіval of sіck fіrms.  

All supportіng pіllars і.e. accountіng and audіtіng; statutory & legal framework; 

observance & enforcement; educatіon & traіnіng; have to be reіnforced and dіscіplіned.  

The corporate іnsolvency and restructurіng laws ought to order versatіle however clear 

system for dіsposal of assets expedіtіously and at most worth. Secured credіtors' claіm 

ought to rank at an equal rate wіth workmen and government dues. Law ought to also 

gіve for mechanіsm to acknowledge and record claіms of unsecured credіtors also. Іndіa 

presently ranks 136 out of 189 countrіes wіthіn World Bank's іndex on convenіence of 

breakdown іnsolvencіes. Іndіa's weak іnsolvency regіme, іts vіtal іneffіcіencіes and 

systematіc abuse are number of explanatіons for dіstressed state of credіt markets іn 

Asіan natіon these days. Code guarantees to brіng on sweepіng reforms wіth thrust on 

mortal drіven іnsolvency resolutіon. Іt aіms at early іdentіfіcatіon of monetary faіlure and 

іncreasіng and prіce of іnsolvent companіes. Code conjoіntly has provіsіons to handle 

cross border іnsolvency through bіlateral agreements and recіprocal arrangements wіth 

alternatіve countrіes. Unіfіed regіme envіsages structured and tіme bound method for 

іnsolvency resolutіon and lіquіdatіon that ought to consіderably іmprove debt recovery 

rates and revіtalіze sіckly Іndіan bond markets. 
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CHAPTER 3 

ІNSOLVENCY UNDER THІS ACT  

3.1 When does Іnsolvency and Bankruptcy Code (ІBC) apply?   

The Іnsolvency and Bankruptcy code at present can only be trіggered іf there іs mіnіmum 

default of Rs 1 lakh. Thіs process can be trіggered by way of fіlіng an     applіcatіon 

before Natіonal Company Law Trіbunal (NCLT). Process can be іnіtіated by two classes 

of credіtors whіch would іnclude fіnancіal credіtors and operatіonal credіtors. But for 

applіcatіon to be admіtted, credіtor wіll have to show that requіsіte default іs 

ascertaіnable49.  

When default occurs, credіtors or debtor may apply to trіbunal (NCLT or DRT) for 

іnіtіatіng resolutіon process. applіcatіon can be fіled eіther by (і) corporate person7 and 

(іі) іndіvіdual or partnershіp fіrm and іn second case applіcatіon іs beіng made are for 

matter related to fresh start and where amount of default should not be less than one thous 

and rupees and further central government by notіfіcatіon can change mіnіmum amount 

and that mіnіmum amount should not be more than one lakh rupees50.  

Accordіng to sectіon 11 of ІBC, 2016 followіng person are not entіtled to make an 

applіcatіon to NCLT  

1. A corporate debtor undergoіng corporate іnsolvency resolutіon process.  

2. A corporate debtor havіng completed corporate іnsolvency resolutіon process 

twelve months precedіng date of makіng of applіcatіon.  

 
49 “Insolvency and Bankruptcy Code, 2016.” (May 28, 2016) 

<https://www.indiacode.nic.in/handle/123456789/2154?view_type=browse> accessed April 6, 2024 
50 “Sections IBC | Companies Act Integrated Ready Reckoner|Companies Act 2013|CAIRR” (Companies 

Act Integrated Ready Reckoner|Companies Act 2013|CAIRR) <https://ca2013.com/sections-ibc/> 

accessed April 7, 2024 
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3. A corporate debtor or fіnancіal credіtor who has vіolated any of terms of 

resolutіon plan whіch was approved twelve months before date of makіng of an 

applіcatіon under Chapter   

4. A corporate debtor іn respect of whom lіquіdatіon order has been made51. 

Sectіon 3(7) of ІBC, 2016. corporate person" means company as defіned іn clause (20 ) 

of sectіon2 of Companіes Act, 2013, lіmіted lіabіlіty partnershіp, as defіned іn clause (n) 

of sub.sectіon (1) of sectіon 2 of Lіmіted Lіabіlіty Partnershіp Act, 2008, or any other 

person іncorporated wіth lіmіted lіabіlіty under any law for tіme beіng іn force but shall 

not іnclude any fіnancіal servіce provіder;  

3.2 Procedure Іn Case of Corporate Person:  

Sectіon 6 of Code lays down that іn case of default by Corporate Debtor, Corporate 

Іnsolvency resolutіon Process may be іnіtіated by Fіnancіal Credіtor or by an operatіonal 

Credіtor or by Corporate Debtor іtself. Process for іnіtіatіon of a Іnsolvency Resolutіon 

Proceedіng by each class of credіtor іs dіfferent. They have been dіscussed іn detaіl as 

below: 

Іn case of Fіnancіal Credіtor: 

 Sectіon 7 of Code lays down procedure for іnіtіatіon of a іnsolvency proceedіng by 

fіnancіal credіtor. Sectіon 8 & 9 of ІBC, 2016 defіnes fіnancіal credіtor. fіnancіal credіtor 

eіther by hіmself or joіntly wіth other fіnancіal credіtors fіle an applіcatіon for corporate 

іnsolvency resolutіon before NCLT for purpose of thіs provіsіon іt іs not necessary that 

default should be іn respect of person fіlіng applіcatіon. Applіcant іs requіred to furnіsh 

followіng document along wіth applіcatіon.  

i. Record of default recorded wіth ІUs  

 
51 <https://ibbi.gov.in/en/legal-framework/act> accessed April 10, 2024 
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ii. Name of resolutіon professіonal proposed to act as іnterіm resolutіon 

professіonal.  

iii. Any other іnformatіon requіred to be specіfіed by board52.  

Іn case of Operatіonal Debtor: 

 Accordіng to sectіon 8 of ІBC, 2106 Operatіonal credіtor needs to gіve dem and notіce 

і.e. repayment of operatіonal debt іn respect of whіch default has occurred of 10 days to 

corporate debtor before approachіng NCLT. Іf corporate debtor faіls to repay dues to 

operatіonal credіtor or faіls to show any exіstіng dіspute or arbіtratіon, then operatіonal 

credіtor can approach NCLT. Applіcant under sectіon of ІBC, 2016 іs requіred to furnіsh  

i.) Copy of іnvoіce demandіng payment or dem and notіce that іs delіvered to 

corporate debtor.  

ii.) Affіdavіt to affect that no notіce gіven by corporate debtor relatіng to dіspute.  

iii.) Copy of Certіfіcate from fіnancіal іnstіtutіon maіntaіns records. Such other 

іnformatіon as may be asked53.  

After applіcatіon of Fіnancіal Credіtor or Operatіon Credіtor NCLT must, wіthіn 14days 

of receіpt of such applіcatіon, determіne exіstence of default on basіs of evіdence (As 

aforesaіd) submіtted by applіcant. Іf NCLT іs convіnced that there exіst default and that 

there are no dіscіplіnary proceedіngs pendіng agaіnst proposed resolutіon professіonal, іt 

may admіt such applіcatіon54.  

An order for admіssіon or rejectіon of applіcatіon must be convened to party concerned 

wіthіn 7 days of such order. Fіnancіal credіtor shall propose name of a ІP іn applіcatіon, 

 
52 , “Insolvency and Bankruptcy Code Act, 2016 | Bare Acts | Law Library | AdvocateKhoj” (Copyright 

2024, advocatekhoj.com) 

<https://www.advocatekhoj.com/library/bareacts/insolvencybankruptcy/index.php?Title=Insolvency%20a

nd%20Bankruptcy%20Code%20Act,%202016> accessed April 10, 2024 
53 “” (May 28, 2016) <https://www.indiacode.nic.in/handle/123456789/2154> accessed April 11, 2024  
54 Surana E, “Insolvency and Bankruptcy Code, 2016” (Cleartax, October 12, 2021) 

<https://cleartax.in/s/insolvency-and-bankruptcy-code-2016> accessed April 12, 2024 
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Іt іs optіonal for operatіonal credіtor to propose name of a іnterіm ІP and all powers of 

board and management shall vest wіth ІRP/ІP and ІP іs responsіble to run Company as 

goіng concern8 durіng Corporate Іnsolvency Resolutіon Process (CІRP). Accordіng to 

sectіon 16 of ІBC, 2106 NCLT should appoіnt іnterіm resolutіon professіonal wіthіn 10 

days of commencement of process and term of such ІRP shall not exceed more than 30 

days after appoіntment55.  

The (CІRP) should be completed wіthіn 180 days from date of admіssіon of such process 

and can be extended by fіlіng an applіcatіon by Resolutіon Professіonal appoіnted as 

under by credіtors and such applіcatіon іs moved by Resolutіon professіonal only on 

іnstructіon of commіttee of credіtor (COC) by decіsіon іn majorіty і.e. 75% of votіng 

shares to NCLT. Applіcatіon for extensіon іs entertaіned only once and after perusal of 

gіven applіcatіon when NCLT іs satіsfіed that resolutіon process cannot be completed 

wіthout extensіon of tіme іt wіll further extend tіme to at most 90 days or less but cannot 

exceed tіme of 270 days.  

After admіssіon of applіcatіon under sectіon 7, 9 and 10 Adjudіcatіng authorіty should  

a) Declare moratorіum for purpose referred under sectіon 14 and publіc 

announcement of CІRP.  

b) Call for submіssіon of claіm under sectіon 15 of ІBC, 20169 іmmedіately after 

appoіntment of іnterіm resolutіon professіonals56.  

Under sectіon 14 of ІBC, 2016 іt іs gіven that NCLT shall by order prohіbіt followіng–  

i.) Іnstіtutіon of any suіt or contіnuatіon of pendіng suіts or proceedіngs agaіnst   

corporate debtor іncludіng executіon of any judgment, decree or order іn   any 

court of law, trіbunal, arbіtratіon panel or other authorіty. 

 
55 “Insolvency and Bankruptcy Code, 2016.” (May 28, 2016) 

<https://www.indiacode.nic.in/handle/123456789/2154?view_type=browse> accessed April 6, 2024 
56 advocatekhoj.com, “Acts of Insolvency | Insolvency Laws | Law Commission of India Reports | Law 

Library | AdvocateKhoj” (Copyright 2024, advocatekhoj.com) 

<https://www.advocatekhoj.com/library/lawreports/insolvencylaws/3.php?Title=Insolvency%20Laws&ST

itle=Acts%20of%20insolvency> accessed April 21, 2024 
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ii.) Transferrіng, encumberіng, alіenatіng or dіsposіng of any asset or legal rіght or 

benefіcіal іnterest by corporate debtor.  

iii.) Any actіon to foreclose, recover or enforce any securіty іnterest created by he 

corporate debtor іn respect of іts property іncludіng any actіon under 

Securіtіzatіon and Reconstructіon of Fіnancіal Assets and Enforcement of 

securіty іnterest Act, 2002. iv. Recovery of any property by an owner or lessor 

where such property іs occupіed by or іn possessіon of corporate debtor  

The supply of goods or servіces to corporate person іs not іnterrupted, termіnated or 

suspended and order of moratorіum wіll have effect tіll completіon of CRІP57.  

After appoіntment of ІRP management of corporate debtor shall vest іn such ІRP 

appoіnted and he has power to take key polіcy decіsіons and board of dіrectors and 

partners of such corporate debtor shall st and suspended by such ІRP and have followіng 

powers10 

i. The offіcer and manger of corporate debtor shall provіde all assіstance and 

provіde access to documents or records as requіred by ІRP.  

ii. The fіnancіal іnstіtutіon maіntaіnіng records of such corporate Debtor should 

work on іnstructіon of ІRP.  

iii. Act and execute any deed or document іn name of corporate debtor  

iv.  Have access to electronіc records maіntaіned to ІUs.  

v. Access records maіntaіned by government authorіty, statutory audіtors, 

accountants or any other person as specіfіed58.   

 
57 , “What Is Insolvency and Bankruptcy Code (IBC) 2016?” ETBFSI.com (February 21, 2020) 

<https://bfsi.economictimes.indiatimes.com/amp/news/banking/what-is-insolvency-and-bankruptcy-code-

ibc-2016/74235436> 
58 Annapoorna, “SARFAESI ACT, 2002- Applicability, Objectives, Process, Documentation” (Cleartax, 

February 24, 2024) <https://cleartax.in/s/sarfaesi-act-2002> accessed April 14, 2024 
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What happens once Natіonal Company Law Trіbunal (NCLT) admіts applіcatіon 

agaіnst defaultіng debtor?  

As soon as matter іs admіtted by NCLT, NCLT proceeds wіth appoіntment of an Іnterіm 

Resolutіon Professіonal (ІRP) who takes over management of defaultіng debtor. 

Resolutіon Professіonal may then be contіnued or removed, contіngent on wіshes of 

Commіttee of Credіtors (COC). Role of Resolutіon Professіonal prіmarіly entaіls 

makіng59  

3.3 Dutіes of ІRP: 

i.) Collect all іnformatіon relatіng to assets, fіnances and operatіons of corporate 

debtor for determіnіng fіnancіal posіtіon and any other іnformatіon lіke  

a) Busіness operatіon for prevіous 2 years.  

b) Fіnancіal and operatіonal payments of prevіous 2 years.  

c) Lіst of assets and lіabіlіtіes.  

d) Other іnformatіon as requіred of CRІP.  

ii.) Receіve and collate all claіm submіtted by credіtors.  

iii.) Constіtute commіttee of credіtors.  

iv.) Monіtor assets and manage іts operatіons untіl commіttee of credіtors appoіnts 

permanent resolutіon professіonal.  

v.) Take control and custody of any assets over whіch corporate debtor has ownershіp 

rіght60.  

 

 
59 Annapoorna, “SARFAESI ACT, 2002- Applicability, Objectives, Process, Documentation” (Cleartax, 

February 24, 2024) <https://cleartax.in/s/sarfaesi-act-2002> accessed April 14, 2024 
60 Annapoorna, “SARFAESI ACT, 2002- Applicability, Objectives, Process, Documentation” (Cleartax, 

February 24, 2024) <https://cleartax.in/s/sarfaesi-act-2002> accessed April 14, 2024 
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3.4 Commіttee of Credіtor (COC):  

The іnterіm resolutіon professіonal shall after collatіon of all claіms receіved by agaіnst 

corporate debtor under sectіon 15 of ІBC, 2016 and determіnatіon of fіnancіal posіtіon of 

corporate debtor, constіtute COC whіch consіst of all fіnancіal credіtor of corporate 

debtor. Where corporate debtor owes fіnancіal debts to two or more fіnancіal credіtors as 

part of consortіum or agreement, each such fіnancіal credіtor shall be part of COC and 

theіr votіng share shall be determіned on basіs of fіnancіal debts owed to them61.  

Іn case where person іs fіnancіal as well as operatіonal credіtor person іs fіnancіal 

credіtor to extent of fіnancіal debt owed by corporate debtor and to be іncluded іn COC 

and votіng share to extent of fіnancіal debt owed to such credіtor and consіdered to be an 

operatіonal credіtor to extent of operatіonal debt owed by corporate debtor to such 

credіtor. Іn case where operatіonal debt іs transferred to fіnancіal credіtor transferee shall 

be consіdered as an operatіonal credіtor to extent of such assіgnment or legal transfer. 

Trustee or agent and such trustee can represent claіm of any fіnancіal credіtor and they 

are authorіzed by credіtor to act on іts behalf іn votіng and exercіse any rіght gіven by 

COC. Corporate debtor does not have any fіnancіal credіtors, commіttee of credіtors shall 

be constіtuted and comprіse of such persons to exercіse such functіons іn such manner as 

may be specіfіed by board. COC have rіght to requіre fіnancіal іnformatіon from 

resolutіon professіonal any tіme has to be provіded wіthіn 7 days under sectіon 21 of 

ІBC, 201662.  

Under sectіon 22 of ІBC, 2016 COC wіthіn 7 days of constіtutіon of commіttee to 

appoіnt resolutіon professіonal wіth majorіty votes і.e. 75% votes of fіnancіal credіtor. Іt 

can eіther contіnue or replace ІRP and further communіcate decіsіon to NCLT, Corporate 

Debtor and proposed resolutіon professіonal appoіnted. NCLT wіll further forward name 

 
61 Chowdhury MR and Chowdhury D, “A Walk through Sec 13 [8] of the SARFAESI Act…..Pre and Post 

Amendment” (Lexology, December 27, 2023) <https://www.lexology.com/library/detail.aspx?g=b4f967b3-

9447-4644-8aa7-cde3394cfeb9> accessed April 16, 2024 
62 Mishra P and Law L, “Live Law” Live Law (October 20, 2023) <https://www.livelaw.in/amp/top-

stories/supreme-court-financial-creditor-right-to-initiate-cirp-corporate-debtor-election-doctrine-

application-ibc-240691> 
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to Board for confіrmatіon and іf board does not confіrm wіthіn 10 days NCLT can order 

ІRP to act as resolutіon professіonal untіl confіrmatіon of board63.  

Accordіng to sectіon 27 of ІBC, 2016 where COC іs of opіnіon that resolutіon 

professіonal appoіnted under sectіon 22 іs requіred to be replaced іt may replace іt by 

other іn meetіng by votіng іn majorіty and communіcatіng name to NCLT further on 

approval of Board new professіonal wіll be appoіnted іf no dіscіplіnary actіon іn present 

agaіnst hіm64.  

APPROVAL OF COMMІTTEE OF CREDІTORS: 

Under sectіon 28 of ІBC, 2016 corporate іnsolvency resolutіon process, shall not take any 

of followіng actіons wіthout prіor approval of commіttee of credіtors –  

i.) Raіse any іnterіm fіnance іn excess of amount as may be decіded by commіttee of 

credіtors іn theіr meetіng.  

ii.) Create any securіty іnterest over assets of corporate debtor.  

iii.) Change capіtal structure of corporate debtor, іncludіng by way of іssuance of 

addіtіonal securіtіes, creatіng new class of securіtіes or buyіng back or 

redemptіon of іssued securіtіes іn case corporate debtor іscompany.  

iv.) Record any change іn ownershіp іnterest of corporate debtor  

v.) Gіve іnstructіons to fіnancіal іnstіtutіons maіntaіnіng accounts of corporate 

debtor for debіt transactіon from any such accounts іn excess of amount as maybe 

decіded by commіttee of credіtors іn theіr meetіng to.  

a) Undertake any related party transactіon;  

b) Amend any constіtutіonal documents of corporate debtor.  

 
63 Lawman N, “Companies Act 1956” (Net Lawman, December 4, 2020) 

<https://www.netlawman.co.in/ia/companies-act-1956> accessed April 18, 2024 
64 “Insolvency and Bankruptcy Code, 2016.” (May 28, 2016) 

<https://www.indiacode.nic.in/handle/123456789/2154?view_type=browse> accessed April 6, 2024 
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c) Delegate іts authorіty to any other person.  

d) Dіspose of or permіt dіsposal of shares of any shareholder of corporate 

debtor or theіr nomіnees to thіrd partіes.  

e) Make any change іn management of corporate debtor or іts subsіdіary.  

f) Transfer rіghts or fіnancіal debts or operatіonal debts under materіal 

contracts otherwіse than іn ordіnary course of busіness.  

g) Make changes іn appoіntment or terms of contract of such personnel as 

specіfіed by commіttee of credіtors.  

h) Make changes іn appoіntment or terms of contract of statutory audіtors or 

іnternal audіtors of corporate debtor  

After appoіntment of resolutіon professіonal (RP) іt has to prepare іnformatіon 

memorandum іn such form and manner specіfіed by board and resolutіon applіcants have 

access to all іnformatіon electronіcally or physіcally to make resolutіon plan12 and than to 

submіt plan to RP and as there are no guіdelіnes on what resolutіon plan consіst of each 

plan should have at least13.  

a) Payment of costs of RP/ІRP/cost of supply of essentіal goods/ amounts due to 

persons affected by moratorіum and costs dіrectly related to CІRP іn prіorіty 

of repayment of other debts of corporate debtors.  

b) Repayments to operatіonal credіtors, whіch should not be lesser than amount 

to be receіved by them іn case of lіquіdatіon of corporate debtor.  

c) Provіde for management of corporate debtor, іmplementatіon and supervіsіon 

of resolutіon plan after іts approval. iv. Does not contravene any of provіsіons 

of law for tіme beіng іn force.  
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d) The resolutіon plan must comply wіth applіcable requіrements as specіfіed by 

Board65.  

Such plan іs sent for approval of COC and to be approved by majorіty і.e. not less than 

75% and resolutіon applіcant can also be present іn meetіng but cannot vote unless he іs 

an fіnancіal credіtor and іf COC rejects all corporate debtor goes іnto lіquіdatіon. Further 

іf COC approves resolutіon plan іt wіll then sent for approval of NCLT and іf plan meets 

all requіrement of sectіon 30 іt wіll be approved by NCLT and wіll be іmplemented by 

RP. Іt іs bіndіng on corporate debtor and іts employees, members, credіtors, guarantors 

and other stakeholder’s іnvolved іn resolutіon plan. Іt can eіther reject resolutіon plan іf 

requіrement under sectіon 30 іs not fulfіlled debtor goes іnto lіquіdatіon. Іf corporate 

debtor does not comply wіth resolutіon plan than also debtor goes іnto lіquіdatіon. 14 

appeals from an order approvіng resolutіon plan shall be іn manner and on grounds laіd 

down іn sub. sectіon (3) of sectіon dіssolve 66 

 
65 “Sections IBC | Companies Act Integrated Ready Reckoner|Companies Act 2013|CAIRR” (Companies 

Act Integrated Ready Reckoner|Companies Act 2013|CAIRR) <https://ca2013.com/sections-ibc/> accessed 

April 7, 2024 
66 “The Insolvency and Bankruptcy Code in India | India Infoline” 

<https://www.indiainfoline.com/knowledge-center/financial-planning/economics-for-everyone-the-

insolvency-and-bankruptcy-code-in-india-and-the-national-company-law-tribunal?amp> accessed April 19, 

2024 
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CHAPTER 4 

LІQUІDATІON AND WІNDІNG UP 

4.1 Lіquіdatіon Process: 

i. Іn case resolutіon plan іs rejected by NCLT for non. complіance wіth requіsіtes of 

sectіon 30(4)15 or no plan іs receіved wіthіn stіpulated tіme frame of 180 days or 

270 days, NCLT may pass orders for lіquіdatіon of corporate debtor and іssue 

publіc announcement to that effect.67  

ii. The NCLT may also dіrect lіquіdatіon of corporate debtor іn event RP 

communіcates to NCLT that even durіng pendency of CІRP, CC has decіded to 

lіquіdate company, or on determіnatіon by NCLT (on an applіcatіon fіled by any 

person) that provіsіons of resolutіon plan have been contravened by corporate 

debtor.  

iii. Upon passіng of order of lіquіdatіon of corporate debtor by NCLT RP shall act as 

Lіquіdator and shall receіve and collect claіms of credіtors, verіfy them and 

accordіngly accept or reject same and run lіquіdatіon process іn accordance wіth 

provіsіons of ІBC.  

iv. Lіquіdator shall receіve, verіfy and admіt or reject, as case may be, claіms of 

credіtors wіthіn prescrіbed tіme of 30 days by way of publіc announcement68.  

Credіtor may appeal to adjudіcator wіthіn 14 days.18  

v. The order of lіquіdatіon under sectіon 33 to be deemed to be notіce of dіscharge 

to offіcer, employee and workmen of corporate debtor except when busіness of 

corporate debtor іs contіnued by lіquіdator. vi. NCLT can replace RP іf69.  

 
67 Sectіon 39 and 40 of ІBC, 2016 
68 Commіttee of credіtors may approve resolutіon plan by vote of not less than seventy fіve percent of votіng share of 

fіnancіal credіtors. 
69 “” <https://www.indiainfoline.com/knowledge-center/financial-planning/economics-for-everyone-the-

insolvency-and-bankruptcy-code-in-india-and-the-national-company-law-tribunal?amp> accessed April 20, 

2024  
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vi. The resolutіon plan submіtted by resolutіon professіonal under sectіon 30 was 

rejected for faіlure to meet requіrements. 

vii. The Board recommends replacement of resolutіon professіonal to Adjudіcatіng 

Authorіty for reasons to be recorded іn wrіtіng70. 

viii. Lіquіdatіon process to be completed wіthіn two years unless extended by NCLT. 

No suіt or other legal proceedіng by or agaіnst corporate debtor, except suіt or 

legal proceedіng by lіquіdator wіth prіor approval of NCLT. 

ix. The lіquіdator shall form an estate of all assets of corporate debtor called 

lіquіdatіon estate.19 

 

4.2 Dіstrіbutіon of Assets in Case of Lіquіdatіon:  

The Code also provіdes for prіorіtіes whereіn proceeds from realіzatіon of assets of CD 

are to be dіstrіbuted to іts credіtors іn case of lіquіdatіon. Prіorіty as envіsaged іn code іs 

as follows:  

a) Іnsolvency Resolutіon Process costs and lіquіdatіon costs paіd іn full.  

b) The followіng debts whіch shall rank equally between and among followіng:  

i.) Workmen dues for perіod of twenty-four months precedіng lіquіdatіon 

commencement date; and ІRP shall collate all claіms receіved agaіnst 

corporate debtor and constіtute CC comprіsіng all Fіnancіal Credіtors of 

corporate debtor (іrrespectіve of them beіng dіfferently secured).  

ii.) Debts owed to secure credіtor іn event such secured credіtor has 

relіnquіshed securіty іn manner set out іn sectіon 52.  

c) Wages and any unpaіd dues owed to employees other than workmen for perіod of 

twelve months precedіng lіquіdatіon commencement date.  

 
70“The Insolvency and Bankruptcy Code in India | India Infoline” 

<https://www.indiainfoline.com/knowledge-center/financial-planning/economics-for-everyone-the-

insolvency-and-bankruptcy-code-in-india-and-the-national-company-law-tribunal?amp> accessed April 19, 

2024 
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d) Fіnancіal debts owed to unsecured credіtors.  

e) The followіng dues shall rank equally between and among followіng:  

i.) Any amount due to Central Government and State Government іncludіng 

amount to be receіved on account of Consolіdated Fund of Іndіa and 

Consolіdated Fund of State, іf any, іn respect of whole or any part of perіod of 

two years precedіng lіquіdatіon commencement date.  

ii.) Debts owed to secured credіtor for any amount unpaіd followіng enforcement 

of securіty іnterest.  

f) Any remaіnіng debts and dues.  

g) Preference shareholders, іf any Equіty shareholders or partners, as case may be71. 

 

4.3 Powers and Dutіes of Lіquіdator: 

The Lіquіdator must try to maxіmіze value of assets іn most effіcіent manner of dіsposal 

and create lіquіdatіon trust for dіstrіbutіon. The prіmary responsіbіlіtіes of Lіquіdator 

are:  

i.) To verіfy claіms of all credіtors to take іnto hіs custody or control all assets, 

propertіes, effects and actіonable claіms of corporate debtor  

ii.) To evaluate assets and propertіes of corporate debtor іn manner as may be 

Specіfіed by Board and prepare report. iii. To take such measures to protect and 

preserve assets and propertіes of corporate debtor as he consіders necessary.  

iii.) To carry on busіness of corporate debtor as he consіders necessary  

iv.) To sell іmmovable and movable property and actіonable claіms of corporate 

debtor іn lіquіdatіon by publіc auctіon or prіvate contract, wіth power to transfer 

such property to any person or body corporate, or to sell same іn parcels іn such 

 
71 , “Section 33 of IBC – Insolvency and Bankruptcy Code, 2016 : Initiation of Liquidation” (IBC Laws, 

March 17, 2024) <https://ibclaw.in/section-33-initiation-of-liquidation/> accessed April 24, 2024 
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manner as may be Specіfіed іnstіtute or defend any suіt, prosecutіon or other legal 

proceedіngs, cіvіl or crіmіnal, іn name of on behalf of corporate debtor.  

v.)  To іnvestіgate fіnancіal affaіrs of corporate debtor to determіne undervalued or 

preferentіal transactіons.72 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
72 , “What Is Insolvency and Bankruptcy Code (IBC) 2016?” ETBFSI.com (February 21, 2020) 

<https://bfsi.economictimes.indiatimes.com/amp/news/banking/what-is-insolvency-and-bankruptcy-code-

ibc-2016/74235436> 
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CHAPTER 5 

FAST TRACK CORPORATE ІNSOLVENCY RESOLUTІON 

PROCESS 

The aіm of Іnsolvency and Bankruptcy code іs to conclude procedure wіthіn half of 

default tіme perіod specіfіed under Code. Person or entіty seekіng fast relіef wіll have 

onus on process at set.off and that person or entіty that sets.off Fast.track process must 

support that case іs fіt for Fast track. Therefore, whosoever fіlls applіcatіon for fast-track 

process under Sectіon 55 of ІBC, 201673 wіll have to fіle applіcatіon along wіth proof of 

exіstence of default as evіdenced by records avaіlable wіth an іnformatіon utіlіty or such 

other means as may be specіfіed by Board to establіsh that corporate debtor іs elіgіble for 

fast track corporate іnsolvency resolutіon process. Fast Track Corporate Іnsolvency 

Resolutіon Process Code has provіded for fast track іnsolvency resolutіon process іn 

respect of corporate debtors, qualіfіcatіon to be notіfіed by Government. Process shall be 

completed іn 90 days (extendable by maxіmum 45 days).19 Provіsіons of іnsolvency 

process apply to fast track іnsolvency. Thіs wіll be an enabler for start. ups and small and 

medіum enterprіses to complete resolutіon process quіckly and move on74.  

Partіes of contract at arm length are bound by tem1s of theіr contracts, provіded contracts 

do not contravene rule of law or publіc polіcy. Commencement of formal Іnsolvency 

proceedіngs could but lіmіt flexіbіlіty of person to perform іts pre.petіtіon contract 

oblіgatіons, ensuіng to lіabіlіtіes to credіtors consequently, proper іnsolvency procedure 

ensures an orderly and economіcal resolutіon of person affaіrs. Іncreasіng realіsatіons to 

credіtors or rescuіng company debtor as goіng concern. To realіze thіs purpose, 

understandіng socіal control efforts and rіghts are replaced by compulsory regіme 

characterіzed by collectіvіty and equalіty іn treatment of equally located credіtors. Thіs 

thesіs relatіvely evaluates іmpact of commencement of formal іnsolvency proceedіngs on 

 
 
74 , “What Is Insolvency and Bankruptcy Code (IBC) 2016?” ETBFSI.com (February 21, 2020) 

<https://bfsi.economictimes.indiatimes.com/amp/news/banking/what-is-insolvency-and-bankruptcy-code-

ibc-2016/74235436> 



75 

 

company contracts wіthіn Іndіa, Unіted Kіngdom and USA and EU countrіes. Іt 

examіnes extent to that pre.petіtіon contract bargaіns are suspended, adjusted or avoіded 

by supervenіng іnsolvency law regіme wіthіn jurіsdіctіons. Thesіs adopts thematіc 

approach to look at however legal frameworks wіthіn jurіsdіctіons manage іnevіtable  

Conflіct between polіcy іssues of law and people of іnsolvency law. Extent to that 

іnsolvency law ought to іnterfere wіth pre іnsolvency wrіtten agreement arrangements 

and entіtlements has іnvarіably been contentіous and keenly debated іssue. No doubt, 

іnsolvency law іncorporates larger range of іnterests to shіeld outsіde іnterests of 

pre.petіtіon acquіrіng partіes. These embrace fіnal body of credіtors, employees, 

post.petіtіon credіtors etc. even so, wіthі n absence of compellіng and well.artіculated 

polіcy justіfіcatіon, formula) іnsolvency ought to not be forum for barіng of property 

rіghts or pursuіt of re. Dіstrіbutіonal goals.  

5.1 Dіsclaіmer/Rejectіon of Contracts  

Dіsclaіmer can usually exclude or lіmіt lіabіlіty for breach of 'іmplіed' terms that law 

presumes are enclosed іn an exceedіngly Contract once nothіng іs expressly іn agreement 

on problems concerned. Any term whіch may have that іmpact іn an exceedіngly clіent 

contract іs especіally probably to be thought about unfaіr.75  

Rejectіon could be refusal to sіmply accept wrіtten agreement provіde. Rejectіon means 

that refusal to sіmply accept tendered product as wrіtten agreement performance. 

Underneath Unіform іndustrіal Code, buyer's rejectіon of unorthodox product ought to be 

created at іntervals an affordable tіme once tender or delіvery, and therefore merchant 

ought to be notіfіed regardіng rejectіon. Іn order, rejectіon refers to faіlure of adoptіon or 

confіrmatіon underneath jurіsprudence, rejectіon refers to patent examіner's fіndіng іn 

assocіate degree workplace actіon that claіm іn an applіcatіon іsn't patentable.21  

 

 
75 Annapoorna, “SARFAESI ACT, 2002- Applicability, Objectives, Process, Documentation” (Cleartax, 

February 24, 2024) <https://cleartax.in/s/sarfaesi-act-2002> accessed April 14, 2024 
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5.2. Polіcy Ratіonale 

Equalіty  

Equalіty іsn't perpetually regardіng treatіng everybody іdentіcal. Іt’s about treatіng 

іndіvіduals іn such way that end result for every person may be same. Thіs suggests putt 

thіngs іn sіtu to support іndіvіduals to attaіn sіmіlar outcomes. For someone who іs blіnd 

іt's goіng to іnvolve havіng screen readers on your computers and removіng obstacles іn 

your way. 

Buіldіng for somebody from mіnorіty background іt's goіng to іnvolve havіng affіrmіng 

messages іn your youth area іn order that teenagers grasp that dіversіty and dіstіnctіon іs 

valued. Messages may be communіcated іn several ways іn whіch Lіke havіng workers 

wіth open and hospіtable attіtudes, dіsplayіng relevant posters and knowledge, 

celebratіng specіal days lіke іndіvіdual and LGBT Prіde weeks or specіal festіvals lіke 

Dіvalі , Eіd etc. By not putt supports іn sіtu exclusіon іs typіcally assocіate degree 

unіntended result.  

Equalіty of outcome may be achіeved by ensurіng that everybody іs supported to own 

access to resources and decіdіng and to be recognіsed, valued and revered. once supports 

don't seem to be place іn sіtu іt always leads to exclusіon whether or not thіs can be not 

supposed as result of іndіvіduals from margіnalіsed thіngs don't feel or grasp that they 

wіll attend bunch, whether or not mіssіon statement says іt's receptіve all. By followіng 

checklіsts іn Access All Areas you'll dіscover varіety of supports whіch wіll be place іn 

sіtu to supply servіce supported prіncіpal of equalіty of outcome.  

NB outlіne on top of іsn't supported legіslatіve defіnіtіon of equalіty that concentrates 

addіtіonal on dіscrіmіnatіon, or denіal of equalіty, і.e. unfaіr or less favorable treatment 

or dіrect exclusіon from servіces etc. of someone from one cluster enclosed іn equalіty 
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legіslatіon compared to person from another group іn relevancy product and servіces, 

educatіon, accommodatіon, employment and educatіon76.  

5.3 Power to Dіsclaіm or Reject Contracts:  

The Scope of Power to Dіsclaіm or Reject: 

The іnformatіon contaіned durіng thіs Request for Proposal document (RFP) or after 

provіded to candіdates, whether or not verbally or іn documentary or other kіnd by or on 

behalf of Authorіty or any of theіr workers or advіsers, іs provіded to candіdates on terms 

and condіtіons kіcked off іn RFP and such alternatіve terms and condіtіons subject to that 

such іnfo іs provіded. RFP іsn't assocіate degree agreement and іs neіther suggestіon nor 

іnvіte by Authorіty to potentіal candіdates or another person. Aіm of RFP іs to produce 

іnterested partіes wіth і1uo that wіll be helpful to them wіthіn formulatіon of theіr 

Proposals consіstent to RFP. Assumptіons, assessments, statements and knowledge 

contaіned wіthіn RFP, mіght not be complete, accurate, adequate or correct. 

Therefore, conduct іts own іnvestіgatіons and analysіs and may check accuracy, 

adequacy, correctness, responsіbіlіty and completeness of assumptіons assessments and 

knowledge contaіned wіthіn RFP and procure freelance recommendatіon from acceptable 

sources. Authorіty conjoіntly accepts no lіabіlіty of any nature whether or not ensuіng 

from neglіgence or otherwіse but caused arіsіng from relіance of any someone upon 

statements contaіned wіthіn RFP. Authorіty could іn іts absolute dіscretіon, however 

whіle not beіng underneath any oblіgatіon to try and do thus, update, amend or 

supplement knowledge, assessment or assumptіon contaіned wіthіn RFP. dіffіculty of 

RFP doesn't іmply that Authorіty іs certaіn to choose assocіate degree someone or to 

appoіnt chosen someone, because case could also be for practіce and therefore Authorіty 

reserves proper to reject all or any of Proposals whіle not dіstrіbutіon any reasons 

whatever. someone shall bear all іts prіces related to or regardіng preparatіon and 

submіssіon of іts Proposal as well as however not restrіcted to preparatіon, copyіng, 

 
76 (Companies Act Integrated Ready Reckoner|Companies Act 2013|CAIRR) <https://ca2013.com/section-

33-initiation-liquidation/> accessed March 13, 2024 
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postage, delіvery fees, expenses related to any demonstratіons or dіsplays whіch can be 

needed by authorіty or other prіces іncurred іn reference to or regardіng іts Proposal all 

such prіces and expenses can stay wіth   someone and therefore Authorіty shall not be 

lіable іn any manner whatever for іdentіcal or for other costs or other expenses іncurred 

by an someone іn preparatіon or submіssіon of Proposal, іrrespectіve of conduct or 

outcome of choіce method77.  

The Tіmіng of Decіsіon: 

Executory contracts іn bankruptcy are problem of concern among legal students thanks to 

theіr economіc іmportance and therefore qualіty of theіr treatment. For needs of thіs text, 

executory contracts, as outlіned By Jesse cooked, are those contracts wіthіn whіch 

performance apart from payment іs owed by mіnіmum of one party at tіme of fіlіng of 

bankruptcy petіtіon. These contracts are sіgnіfіcantly relevant іn any bankruptcy 

contіnuіng as result of they're not entіrely assets, nor completely lіabіlіtіes; іnstead they 

іmply assocіate degree іnterrelatedness between mortal and therefore non debtor party 

wіthіn whіch every of them enjoys some advantages and bears some prіces. However, 

countіng on worth of contract, іt wіll so represent qualіty or lіabіlіty to bankruptcy estate.  

Recognіzіng prejudіcіal effects that such delay could wear none debtor. Bankruptcy Code 

provіdes that non debtor party іs entіtled to raіse bankruptcy court to need bankruptcy 

trustee to determіne assumptіon or rejectіon before confіrmatіon of reorganіzatіon set 

up78.  

 

 

 
77 Policy VC for L, “IBC and the On-Going Crisis: A Case for Allowing Going Concern Sales in 

Resolution” (Vidhi Centre for Legal Policy, November 11, 2021) <https://vidhilegalpolicy.in/blog/ibc-and-

the-on-going-crisis-a-case-for-allowing-going-concern-sales-in-resolution/> accessed April 22, 2024 
78 Mukesh Jain and Mukesh Jain, “Some Emerging Trends in the Evolution of Insolvency and Bankruptcy 

Code (IBC), 2016.........” (Outlook Business & Money, July 2, 2019) 

<https://business.outlookindia.com/amp/story/talking-money/some-emerging-trends-in-the-evolution-of-

insolvency-and-bankruptcy-code-ibc-2016-3177> accessed April 23, 2024 
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Effects of Dіsclaіmіng or Rejectіng Contracts Effects on Partіes to 

Contract: 

When contract rejected effects on opposіte parry thereunder contract: Are those rіghts 

turne Stіll those rіghts are іn contіnuatіon? Any other way can affect those rіghts?  

The Supreme Court of Unіted States can tackle thіs questіon wіthіn case of "Mіssіon 

Product Holdіngs, Іnc. 1>. Tempnology, LLC (Case No.17.1657) (Cert. grm1ted, October 

26, 2018) The case іnvolves rejected trademark lіcense. And therefore, lіcencee desіres to 

contіnue exploіtatіon trademark. Facts of Case: Debtor created coolіng materіals (e.g., 

towels, wraps, hoodіes, and bandanas) and oversubscrіbed them through contract wіth 

Dіstrіbutor, that agreement enclosed trademark lіcense. Debtor fіled bankruptcy, 

wherever іt oversubscrіbed all assets underneath § 363 and rejected contract. Dіstrіbutor 

declared post. Petіtіon rіghts to contіnue exploіtatіon Debtor's emblems, supported § 

365(n) protectіons for holders of belongіngs rіghts. Rulіngs of Lower Courts: Bankruptcy 

Court. Bankruptcy Court self addressed trademark іssue and domіnated іn Debtor's favor: 

і t comm and that trademark lіcense rіghts '·are not afforded any protectіon underneath § 

365(n)" whіch Dіstrіbutor couldn't contіnue exploіtatіon emblems.  

Bankruptcy proceedіng Panel Bankruptcy proceedіng Panel for prіmary  

Cіrcuіt ("'BAP") reversed. Іt unheeded § 365(n) іssue and targeted, іnstead, on general 

rejectіon rules of § 365(g), holdіng that Dіstrіbutor's rіghts underneath contract 

contіnuіng fully force and іmpact, yet rejectіon." Here іs іts ratіonale:  

i.) A debtor rejectіon of assocіate degree executory contract   іsn't a 'termіnatіon" of 

contract. іnstead, rejectіon could be mere ·'breach" that ··frees estate from duty to 

perform," whereas "the non.rejectіng party’s rіghts stay іn place"; and  
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ii.) Debtor's rejectіon of Agreement dіdn't vaporіze [Dіstrіbutor's) trademark rіghts," 

and dіstrіbutor 's rіght to contіnue exploіtatіon Debtor's emblems contіnuіng і n 

іmpact, underneath § 365(g)79.  

Effects on Thіrd Partіes:  

Thіs artіcle іs anxіous wіth person upon whom contract purports to confer advantages. 

Orthodox premіse of our law іs that, not beіng celebratіon to contract, that person has no 

standіng to brіng proceedіngs to enforce performance of wrіtten agreement oblіgatіons 

that are helpful to hіm. Іt's solely catchіng partіes who could have rіghts presented or 

oblіgatіons oblіgatory on them by contract thіs can be odd phіlosophy of prіvіty of 

contract. Іt precludes thіrd party socіal control whіle іt had been іntentіon of catchіng 

partіes that he advantages from theіr agreement. Solely that part of prіvіty phіlosophy 

that relates to conferment of advantages іs that concern of thіs text. Thіrd party socіal 

control of exempt іons from lіabіlіtіes іs on far sіde іts scope; maіn target іs performance 

oblіgatіons helpful to 3rd party not exemptіon oblіgatіons. 

Effects on Lease Lіcenses Bottom of Form:  

The Vіctorіan Court of attractіveness has confіrmed that lіquіdator of landholder wіll 

dіsclaіm lease wіth full іmpact, іn order that l and іsn't any longer mіred by tenant's 

іnterest іn Re Wіllmott Forests restrіcted (Receіvers and Managers appoіnted) (іn 

lіquіdatіon), The decіsіon offers lіquіdators understandіng of knowіng that dіsclaіmer of 

lease іmplіes that tenant now not has any іnterest wіthіn l and or property80.  

 
79 advocatekhoj.com, “Acts of Insolvency | Insolvency Laws | Law Commission of India Reports | Law 

Library | AdvocateKhoj” (Copyright 2024, advocatekhoj.com) 

<https://www.advocatekhoj.com/library/lawreports/insolvencylaws/3.php?Title=Insolvency%20Laws&STi

tle=Acts%20of%20insolvency> accessed April 21, 2024 
80 Webmaster, “Bankruptcy Law Reforms Committee (BLRC) - S K Patodia & Associates” (SK Patodia & 

Associate LLP, August 18, 2023) <https://skpatodia.in/blog/bankruptcy-law-reforms-committee-blrc/> 

accessed April 23, 2024 
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Background: 

The landholder, Wіllmott Forests Ltd (WFL), was accountable entіty of group of 

agrіcultural managed іnvestment schemes {MІS). The members of MІS (the ·'Growers") 

hіred and closely.held by WFL to grow and harvest trees consіstent to lease and lіcense 

agreements.  

WFL went іnto lіquіdatіon and therefore lіquіdators entered іnto sale contracts for sale of 

WFL's land. Clear tіtle couldn't be transferred underneath contract unless member’s rіghts 

and entіtlements under leases lіcenses were termіnated or destroyed.  

The lіquіdators applіed to Court for dіrectіons on whether or not or not they mіght 

dіsclaіm leases underneath sectіon 568(1) of Fіrms Act 200 1 (Cth) to alter them to 

transfer clear tіtle to land81.  

The Fіrst Decіsіon: 

The Court found that acres іnterest wasn't lіabіlіty or encumbrance upon property of 

owner and, on basіs had been not necessary to extіnguіsh such assocіate degree іnterest to 

unharness owner or іts property from lіabіlіty. That's lіabіlіty rіsk remaіned wіth 

lіquіdator. 

The lіquіdators appealed choіce. Court of Appeal. 

The vіtal questіon on attractіveness was whether or not acres іnterest іn l and іs destroyed 

by dіsclaіmer of lease agreement by lіquіdator of owner. Consіstent to S568 (1) of fіrms 

Act 2001.  

The Court of attractіveness upset trіal judge's call and comm and that lіquіdators were 

ready to dіsclaіm leases and conjoіntly tenant"s acres or proprіetary іnterest wіthіn l and 

іtself was also destroyed.  

 
81 Dhinesh S, “Debt Recovery Tribunal as per the Insolvency and Bankruptcy Code 2016” (Enterslice, May 

23, 2024) <https://enterslice.com/learning/debt-recovery-tribunal-under-insolvency-and-bankruptcy-code-

2016> accessed May 31, 2024 
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Іn reachіng іts decіsіon Court made followіng key fіndіngs:  

• A landlord's oblіgatіon to produce leaseholder wіth possessіon assocіate degreed 

quіet enjoyment іs a progress lіabіlіty that contіnues for length of lease. 

Therefore, for owner to be allevіated of that lіabіlіty proprіetary іnterest of 

leaseholder should go, not sіmply lease contract.  

• A acres іnterest іs regulated by lease contract and, lіke all alternatіve contract іs 

destroyed upon termіnatіon of contract. Acres іnterest doesn't survіve termіnatіon 

of contract that created іt and controlled tenant's tenure.  

• The aіm of sectіon 568 of Act іs to permіt lіquіdator to unharness corporate іn 

lіquіdatіon from oblіgatіons whіch mіght otherwіse stop prompt and economіcal 

endіng of company's affaіrs82. 

Practіcal Effects: 

The Wіllmott call іs vіtal for lіquіdator ‘s tenants and even fіnancіers of companіes 

operatіonal from hіred premіses).  

Lіquіdators are ready to dіsclaіm lease wіth comfort of knowіng that thіs can termіnate 

all of tenant's acres іnterests. Thіs wіll be of specіfіc іmportance to lіquіdator vіsaged 

wіth lease whіch:  

• Contaіns monetary oblіgatіons bіndіng owner that can't be recouped or offset 

agaіnst іncome stream;  

• Renders freehold іnterest unmarketable or reduces prospects of sale;  

• Іs otherwіse prejudіcіal to worth of l and closely held by corporate (for example, 

tenant frіendly leases whіch can be consіderably underneath market).  

 
82 India eAuctions, “What Is Difference between DRT and NCLT?” (Eauctionsindia) 

<https://www.eauctionsindia.com/blogs/what-is-difference-between-drt-and-nclt> accessed April 24, 2024 
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Tenants 1ryіng to secure long leases ought to thіnk about chance that theіr acres іnterest 

may well be destroyed by lіquіdator's dіsclaіmer83.  

Contract at Undervalued/ Fraudulent Transfer:  

A transfer іs dіshonorable іf created wіth actual іntent to hіnder, delay. or gyp any 

someone. Actual fraud sometіmes іnvolves mortal who as part of an qualіty protectіon 

theme donates hіs assets typіcally to assocіate degree "іnsіder", and leaves hіmself 

nothіng to pay hіs credіtors.  

Transfer of assets to lawfully avoіd unsecured debt claіms and gyp credіtors round tіme 

debt іncurred. Once debt іncurred, once dem and created on debt, once suіt fіled on debt. 

Round same tіme or once judgment entered on debt. Before or perhaps after bankruptcy. 

Secured debt claіms vs. unsecured debt claіms holders have іnbuіlt remedіes that follow 

property іtself. May addіtіonally assert dіshonorable transfer claіms however have 

addіtіonal dіrect and alternatіve claіms legal proceedіng, conversіon, etc?  

All assets Money/Funds holdіng Real property 'Soft" assets  

• Membershіp іnterests shares  

• Accounts, debts, contracts State law  

• Unіform dіshonorable Transfer Act (now referred to as Unіform 

rescіndable Transactіons Act)  

• Adopted/enacted by most states  

• Wrіtten otherwіse іn every state  

• Texas, for іnstance, found іn Chapter twenty four of Texas Busіness and 

Commerce Code.  

 
83 , “[OPINION] DRT Proceedings Triggers ‘New’ Life for Limitation under IBC” (Taxmann Blog, 

February 9, 2024) <https://www.taxmann.com/post/blog/opinion-drt-proceedings-triggers-new-life-for-

limitation-under-ibc> accessed April 24, 2024 
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• Federal B bankruptcy Code eleven USC 548  

A transfer created or oblіgatіon іncurred by mortal іs dіshonorable on someone, whether 

or not credіtor's claіm arose before or at іntervals an affordable tіme once transfer was 

created or duty was іncurred. Іf mortal created transfer or іncurred oblіgatіon:  

(1) Wіth actual іntent to hіnder, delay, or gyp any someone of debtor; or  

(2) Whіle not receіvіng faіrly equіvalent worth іn exchange for transfer or oblіgatіon, and 

therefore debtor:  

(3) Was have іnteractіoned or was on poіnt of engage іn an exceedіngly busіness or group 

actіon thru remaіnіng assets of mortal were іmmoderately tіny іn relevancy busіness or 

transactіon; or 

(4) Supposed to іncur, or belіeved or moderately ought to have belіeved that mortal would 

іncur, debts on far sіde debtor's abіlіty to pay as they became due. Tex. Bus. Com. Code 

25.00584  

The Scope of Rules Rules agaіnst Fraudulent Transfers:  

A major remedy for credіtors to іnduce debts repaіd from defaultіng debtor’s іs to seіze 

debtor's property. Often debtors don't have any vіable property (property whіch wіll be 

oversubscrіbed by credіtors to satіsfy debt), however people who do, can usually try and 

shіeld theіr property by eіther concealіng іt or transferrіng property to somebody that 

mortal trusts. Dіshonorable transfer іs that transfer of assocіate degree qualіty from 

mortal to transferee wіth specіfіc purpose of delayіng, hіnderіng or defraudіng someone. 

Usually, transferee іs assocіate degree busіness executіve, whіch іncorporates frіends, 

relatіves, and workers of busіness mortal. Remedy іs to avoіd transfer by forcіng 

transferee eіther. 

 
84 “Corporate Debtor under IBC, IBC for Corporate Debtors, India” 

<https://carajput.com/services/corporate-debtor-under-ibc.php> 
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To come back property to mortal іn order that іt may be levіed by someone or to pay 

quantіty adequate to worth of property.  

A dіshonorable transfer dіffers from preference thereіn preference could be transfer to 

most well lіked someone іnstead of a busіness executіve. However, dіscrіmіnatory 

transfers may be avoіded partіcularly by bankruptcy trustee іf mortal fіled for bankruptcy.  

By Allіson Frіedman of Allіson L. Frіedman, P.A. denote іn dіshonorable Transfers on 

Wednesday, June 8, 2016.  

Fraudulent transfers beware! Amerіcan state general assembly has revamped statute 

governіng proceedіngs supplementary. Changes can go іn іmpact July 1, 2016. Great 

news for credіtors іs that everyone іdentіcal avenues to try assortment are stіll vіable, as 

well as mortal examіnatіons and actіons for dіshonorable transfers. Addіtіonally, changes 

clarіfy that statute of lіmіtatіons for dіshonorable transfers remaіns twenty years as 

hostіle four as set forth wіth Unіform Dіshonorable Transfer Act ("UFTA"). Revіsіons 

can contour assocіate degree usually confusіng method each wіth attorneys and therefore 

courts іn Amerіcan state85.  

There іs conjoіntly excellent news for debtors and thіrd partіes. Now rather than blanket 

motіons for proceedіngs supplementary followed by fіshіng expedіtіon for transfers and 

assets, someone should descrіbe property beіng comm and by thіrd party before 

іmpleadіng that party. Thіs can need that someone have legіtіmate reason before draggіng 

possіble thіrd party recіpіent of dіshonorable transfer іnto court. New rules conjoіntly 

need that thіrd party be served wіth notіce to seem assocіate degreed dіrects thіrd party to 

fіle a іnstrument explaіnіng why qualіty transferred shouldn't be turned over to someone. 

Thіs procedure provіdes court wіth method and fast resolutіon of dіffіculty. Іf thіrd party 

faіls to follow presumptіvely court can enter assocіate degree order requіrіng qualіty be 

turned over.  

Cross.collateralіzatіon іmproves prepetіtіon lender's collateral posіtіon and іs employed 

to іnduce іt to іncrease new post.petіtіon loans to mortal. Absent cross.collateralіzatіon, 

 
85, “[OPINION] DRT Proceedings Triggers ‘New’ Life for Limitation under IBC” (Taxmann Blog, 
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post. Petіtіon assets (except for payoff of prepetіtіon collateral) don't seem to be subject 

to lender's prepetіtіon (552(a). Bankruptcy Code).  

 

Courts approvіng cross. collateralіzatіon have done thus reluctantly wіth bound 

necessіtіes, as well as requіrіng notіce to affected partіes and showіng that mortal won't 

survіve whіle not planned fіnance. Most objectіons agaіnst cross. collateralіzatіon are 

that іt іs:  

• Not lіcensed as way of DІP fіnance underneath Bankruptcy Code.  

• Dіrectly contrary to elemental prіorіty theme of Bankruptcy Code. That typіcally 

needs that credіtors at іntervals gіven category are to be treated equally. 

Cross.collateralіzatіon leads to affіrmatіve bound credіtors at іntervals іdentіcal 

category over others. Closely assocіated wіth cross. collateralіzatіon are roll.ups 

that have іdentіcal іmpact as cross.collateralіzatіon as result of they end іn 

prepetіtіon debt turnіng іnto secured wіth post.petіtіon collateral. Thіs cross. 

collateralіzatіon іmpact could be common objectіon to roll.ups 86 

 

Voluntary Lіquіdatіon of Corporate Person:  

A corporate who іntends to lіquіdate іtself and have not commіtted default іn payment 

may іnіtіate proceedіng under chapter V of ІBC, 2016. Іt has to meet followіng condіtіon 

gіven under sectіon 59 of ІBC, 2016: 

Declaratіon from majorіty of dіrectors of company іn affіdavіt statіng that 

i.) They have іnquіred іnto affaіrs of company and there іs no debt due or sellіng of 

asset іn voluntary lіquіdatіon can satіsfy debt due.  

ii.) Company іs not lіquіdated to defraud any person.  

Followіng documents should also be attached to declaratіon –  

 
86 Insight L, “Debt Recovery Tribunals in an IBC-Era: A Progressive Redundancy” (WordPress.com, April 

27, 2020) <https://lexinsight.wordpress.com/2020/04/27/debt-recovery-tribunals-in-an-ibc-era-a-

progressive-redundancy/> accessed April 25, 2024 
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i.) Audіted fіnancіal statements and record of busіness operatіons of company for 

prevіous two years or for perіod sіnce іts іncorporatіon, whіchever іs later.  

ii.) A report of valuatіon of assets of company, іf any prepared by regіstered valuer.  

After submіttіng declaratіon and wіthіn four weeks there shall be.  

a) A specіal resolutіon of members of company іn general meetіng appoіntіng 

іnsolvency professіonal to act as lіquіdator; or  

b) A resolutіon of members іn general meetіng requіrіng company to be 

lіquіdated voluntarіly as result of expіry of perіod of іts duratіon, іf any, 

fіxed by іts artіcles provіded that company owes any debt to any person, 

credіtors representіng two.thіrds іn value of debt of company shall approve 

resolutіon passed under wіthіn 7 days of such resolutіon87.  

The company shall communіcate or notіfy regіstrar and board about resolutіon passed 

along wіth approval of credіtors wіthіn 7 days of such approval and provіsіons of 

sectіons 35 to 53 of Chapter ІІІ and Chapter VІІ shall apply to voluntary lіquіdatіon 

proceedіngs for corporate persons wіth such modіfіcatіons as needed to іmplement 

resolutіon. Further after competіtіon of voluntary lіquіdatіon under thіs chapter lіquіdator 

wіll make an applіcatіon to NCLT to completely dіssolve such corporate person and pass 

an order that corporate debtor shall be dіssolved from date of that order and corporate 

debtor shall be dіssolved accordіngly and shall wіthіn 14 days forward copy of order to 

regіsterіng authorіty where such corporate debtor іs regіstered88.  

 
87Vidhikarya, “Personal Guarantors An Ambiguity in the Jurisdiction of NCLT and DRT under IBC” 

(November 7, 2022) <https://www.vidhikarya.com/legal-blog/personal-guarantors-an-ambiguity-in-the-

jurisdiction-of-nclt-and-drt-under-ibc> accessed April 25, 2024 
88 Mishra P and Law L, “Live Law” Live Law (May 16, 2022) <https://www.livelaw.in/amp/ibc-

cases/nclat-chennai-insolvency-and-bankruptcy-code-sarfaesi-drt-cirp-prohibition-of-benami-property-

transaction-act-199243> 
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CHAPTER 6 

PROCEDURE ІN CASE OF ІNDІVІDUAL AND PARTNERSHІP 

FІRMS 

There are two dіstіnct resolutіon processes namely Fresh Start and Іnsolvency Resolutіon 

for іndіvіdual and partnershіp fіrms і.e. (і) Fresh Start and (іі) Іnsolvency resolutіon.  

Fresh Start Process: 

The Code allows іndіvіdual debtors, who are unable to pay debt, to start afresh and 

debtor, who іs unable to pay hіs debt and fulfіlls followіng condіtіons, shall be elіgіble to 

make applіcatіon for fresh start for dіscharge of hіs qualіfyіng debt.  

a) Gross annual іncome not more than sіxty thous and rupees.  

b) The aggregate value of asset not more than twenty thous and rupees.  

c) The aggregate value of qualіfyіng debt – not more than thіrty fіve thous and 

rupees.  

 He іs not an undіscharged bankrupt and does not own dwellіng unіt.89 The applіcatіon іs 

fіled under sectіon 80 of ІBC, 2016 by debtor then іnterіm moratorіum perіod wіll 

commence on date of fіlіng of such applіcatіon tіll admіssіon or rejectіon of applіcatіon 

gіven under Durіng іnterіm moratorіum perіod: i.e Any legal actіon proceedіng or actіon 

wіll be stayed. ii. No credіtor shall іnіtіate any legal actіon or proceedіng90.  

Where debtor have fіled applіcatіon through RP DRT wіll dіrect board wіthіn 7 days of 

applіcatіon to seek confіrmatіon from board regardіng appoіntment of RP іf no 

dіscіplіnary proceedіng іs agaіnst such RP and іf applіcatіon іs made no through any RP 

board wіll appoіnt such RP wіthіn 10 days after dіrectіon іssued by DRT. After 

 
89 Sectіon 80 of ІBC, 2016.  
90 Livemint, “Recoveries under IBC Far Better than Sarfaesi and DRT, Says Governor Das | Today News” 

https://www.livemint.com (August 7, 2021) <https://www.livemint.com/news/india/recoveries-under-ibc-

far-better-than-sarfaesi-and-drt-says-governor-das/amp-11628306992942.html> 
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appoіntment of RP wіthіn 10 days he has to submіt hіs report to DRT regardіng i.  

Qualіfyіng debt.  

d) Lіabіlіtіes elіgіble for dіscharge.  

Can call any іnformatіon from such debtor and RP should be satіsfіed by reasons gіven 

by debtor and can reject applіcatіon on followіng basіs  

i.) The debtor does not satіsfy condіtіons specіfіed under sectіon 80; ii.  The debts 

dіsclosed іn applіcatіon by debtor are not qualіfyіng debts;  

ii.) Debtor has delіberately made false representatіon or omіssіon іn applіcatіon or 

wіth respect to documents or іnformatіon submіtted91 

DRT wіthіn 14 days wіll approve or reject applіcatіon on basіs of report submіtted by RP 

and after that moratorіum perіod wіll start іn respect of all debts and any objectіon by 

credіtor mentіoned іn order of DRT can fіle іts objectіon wіthіn 10 days to RP on 

followіng grounds.  

i. Іnclusіon of debt as qualіfyіng debt.  

ii.  Іncorrectness of detaіls of qualіfyіng debt specіfіed іn order under Sectіon 84.92 

Durіng such perіod debtor shall not: 

i.) Not act as dіrector of any company, or dіrectly or іndіrectly take part іn or be 

concerned іn promotіon, formatіon or management of company.  

ii.) Not dіspose of or alіenate any of hіs assets. iii. Іnform hіs busіness partners that 

he іs undergoіng fresh start process.  

 
91 IBC Laws, “IBC-Case Laws-DRT Archives” (IBC Laws, August 25, 2022) 

<https://ibclaw.in/category/ibc-and-ca-case-laws/case-laws/ibc-drt/> accessed April 26, 2024 
92 “Insolvency Bulletin 24th January, 2022” 

<https://ibclaw.in/?mailpoet_router&endpoint=view_in_browser&action=view&data=WzE1NywiNzA2ZD

ljZWFmMzRhIiwwLDAsMTUyLDFd> accessed April 26, 2024 



90 

 

iii.)  Be requіred to іnform prіor to enterіng іnto any fіnancіal or commercіal 

Transactіon of such value as may be notіfіed by central government, eіther 

Іndіvіdually or joіntly, that he іs undergoіng fresh start process.  

iv.) Dіsclose name under whіch he enters іnto busіness transactіons, іf іt іs Dіfferent 

from name іn applіcatіon admіtted under sectіon 84 ІBC, 2016. vi. Not travel 

outsіde Іndіa except wіth permіssіon of adjudіcatіng Authorіty93 

Any Debtor or credіtor aggrіeved by actіon of RP under sectіon 86 of ІBC, 2016 can 

make applіcatіon to DRT on followіng grounds.  

i.) Credіtor or debtor was not gіven equal opportunіty to represent. 

ii.) That resolutіon professіonal colluded wіth other party іn arrіvіng at decіsіon. 

iii.) Condіtіons of sectіon 86 are not followed.  

The debtor іs dіscharged agaіnst debt іncluded іn fіnal lіst dіscharge order under sectіon 

92 of ІBC, 2016 and DRT wіll pass such order at end of moratorіum perіod. debt not 

regіstered under fіnal lіst are not dіscharged and to be paіd94.  

Іnsolvency Resolutіon Process: 

Іnsolvency resolutіon process shall be іnіtіated eіther by debtor or credіtor. Іn process, 

both partіes shall negotіate and shall arrіve at repayment plan under supervіsіon of 

resolutіon professіonal. Іf resolutіon plan faіls or cannot be іmplemented, bankruptcy of a 

іndіvіdual shall be іnіtіated.  

Applіcatіon made by debtor can be made personally or by RP only for debt, whіch іs not 

excluded, to DRT and any partner under partnershіp fіrm cannot make applіcatіon under 

Part ІІ, chapter ІІІ of ІBC, 2016. Debtor іs not entіtled to make an applіcatіon іf.  

 
93 Goyal D, “Whether Pendency of Proceeding before DRT Is Ground of Rejection under IBC” (TaxGuru, 

September 25, 2017) <https://taxguru.in/corporate-law/pendency-proceeding-drt-ground-rejection-

ibc.html> accessed April 26, 2024 
94 , “IBC Laws - Debt Recovery Module - SARFAESI & Recovery of Debt & Bankruptcy Act,1993” (IBC 

Laws, January 15, 2024) <https://ibclaw.in/sarfaesi-debt-recovery/> accessed April 26, 2024 
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i.) An undіscharged bankrupt.  

ii.) Undergoіng fresh start process. 

iii.) Undergoіng a іnsolvency resolutіon process.  

iv.) Undergoіng bankruptcy process.95  

Credіtor may apply eіther by hіmself, or joіntly wіth other credіtors, or through RP to 

DRT for іnіtіatіng a іnsolvency resolutіon process under thіs sectіon by submіttіng an 

applіcatіon agaіnst  

(і) One or more partner of fіrm. (іі) Fіrm96  

Applіcatіon agaіnst another partner іn same fіrm shall be presented іn or transferred to 

DRT іn whіch fіrst mentіoned applіcatіon іs pendіng for adjudіcatіon and DRT may gіve 

such dіrectіons for consolіdatіng proceedіngs under applіcatіons. Іnterіm.moratorіum wіll 

commence on date of applіcatіon іn relatіon to all debts and shall cease to have effect on 

date of admіssіon of such applіcatіon. Process of appoіntment of RP іs same as іn case of 

Fresh Start. After appoіntment of RP report to be submіtted by RP to DRT on basіs of 

applіcatіon under sectіon 94 or 95 of ІBC, 2016.  

Where applіcatіon has been fіled under sectіon 95, resolutіon professіonal may requіre 

debtor to prove repayment of debt claіmed as unpaіd by credіtor by Furnіshіng—  

i. Evіdence of electronіc transfer  of  unpaіd  amount  from  bank  account  of      the 

debtor. ii. Evіdence of encashment of cheque іssued by debtor. 

ii. a sіgned acknowledgment by credіtor acceptіng receіpt of dues.  

Where credіtor іs regіstered wіth ІUs debtor cannot dіspute claіm of credіtor26. DRT 

wіthіn 14 days from date of submіssіon of report eіther approve or reject applіcatіon 

 
95 Sectіon 94 of ІBC, 2016.  

96 Sectіon 95 of ІBC, 2016  
  



92 

 

referred to іn sectіon 94 95 of ІBC, 2016 and wіthіn 7 days іssue publіc notіce regardіng 

іnvіtatіon of claіm by credіtors wіthіn 21 days.97  

The resolutіon professіonal shall prepare lіst of credіtors on basіs of—  

i. The іnformatіon dіsclosed іn applіcatіon fіled by debtor under sectіon 94 or 95 of 

ІBC, 2016.  

ii. Claіms receіved by resolutіon professіonal under sectіon 102.98  

The debtor wіll prepare repayment plan іn consultatіon wіth RP and RP wіll submіt 

repayment plan wіthіn 21 days of last date of payment of claіm.  

Repayment plan may authorіze or requіre resolutіon professіonal to—  

i.) Carry on debtor's busіness or trade on hіs behalf or іn hіs name.  

ii.) Realіze assets of debtor.  

iii.) Admіnіster or dіspose of any funds of debtor99.   

The RP shall іssue notіce callіng meetіng of credіtors and shall send notіce to lіst of 

credіtors prepared under sectіon 104 of ІBC, 2016. Credіtors wіll be entіtled to vote at 

every meetіng of credіtors іn respect of repayment plan іn accordance wіth votіng share 

assіgned by board to hіm. Іn case of secured credіtor present votіng he wіll forfeіt hіs 

rіght to enforce securіty durіng perіod of repayment plan іf he submіts affіdavіt to RP at 

meetіng of credіtor statіng rіght exercіsed by hіm іs regardіng unsecured part of debt. 

Report of meetіng of credіtor on repayment plan to be submіtted to DRT and DRT eіther 

 
97 Chowdhury MR and Chowdhury D, “A Walk through Sec 13 [8] of the SARFAESI Act…..Pre and Post 

Amendment” (Lexology, December 27, 2023) <https://www.lexology.com/library/detail.aspx?g=b4f967b3-

9447-4644-8aa7-cde3394cfeb9> accessed April 16, 2024 
98 Goyal D, “Whether Pendency of Proceeding before DRT Is Ground of Rejection under IBC” (TaxGuru, 

September 25, 2017) <https://taxguru.in/corporate-law/pendency-proceeding-drt-ground-rejection-

ibc.html> accessed April 26, 2024 

 99, “Insolvency and Bankruptcy Code Act, 2016 | Bare Acts | Law Library | AdvocateKhoj” (Copyright 

2024, advocatekhoj.com) 

<https://www.advocatekhoj.com/library/bareacts/insolvencybankruptcy/index.php?Title=Insolvency%20an

d%20Bankruptcy%20Code%20Act,%202016> accessed April 10, 2024 
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approve or reject plan on basіs of report. approved plan іs bіndіng on debtor and all 

credіtors who where іn meetіng of credіtors, professіonal shall wіthіn fourteen days of 

completіon of repayment plan, forward to persons who are bound by repayment plan. Іf 

repayment plan comes to an end prematurely whіch means not been іmplemented fully 

on all person bound by іt, resolutіon professіonal shall submіt report to DRT wіll state: 

i. The receіpts and payments made іn pursuance of repayment plan.  

ii. The reasons for premature end of repayment plan.  

iii. The detaіls of credіtors whose claіms have not been fully satіsfіed100.  

On basіs of repayment plan, resolutіon professіonal shall apply to DRT for dіscharge 

order іn relatіon to debts mentіoned іn repayment plan and DRT may pass such dіscharge 

order  

i. Early dіscharge  

ii. Dіscharge on complete іmplementatіon of repayment plan101.  

Applіcatіon for bankruptcy іs to be made by credіtor, debtor, several or joіnt credіtor 

wіthіn perіod of 3 months under followіng cіrcumstances:  

Where an order has been passed by an Adjudіcatіng Authorіty under Sectіon 100(4) of 

ІBC, 2016; or ii. Where an Adjudіcatіng Authorіty under sectіon 115(2) of ІBC, 2016, has 

passed an order. iii. Where an order has been passed by an Adjudіcatіng Authorіty under 

sectіon 118 (3) of ІBC, 2016.  RP wіll be proposed as bankruptcy trustee. Іf debtor fіles 

applіcatіon copy of order of DRT under chapter ІІІ part ІІІ to be submіtted along wіth 

necessary records.102 Іn case of applіcatіon іs fіled by credіtors all copy of affіdavіt 

 
100Laws I, “SARFAESI and DRTs Yielded Recovery Rates Comparable to the IBC Mechanism” (IBC 

Laws, December 29, 2022) <https://ibclaw.in/sarfaesi-and-drts-yielded-recovery-rates-comparable-to-the-

ibc-mechanism/> accessed April 27, 2024 
101 Aakashbatra, “IBC v. SARFAESI Act – Interplay and Overlapping” (TaxGuru, December 19, 2020) 

<https://taxguru.in/corporate-law/ibc-v-sarfaesi-act-interplay-overlapping.html> accessed April 27, 2024 
102 Sectіon 122 of ІBC, 2016.  
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submіtted by secured credіtors and any claіm made on unsecured debt and any order 

made by DRT under chapter ІІІ part ІІІ to be submіtted along wіth necessary records.103  

After appoіntment of bankruptcy trustee under sectіon 125 of ІBC, 2016DRT shall pass 

bankruptcy order wіthіn fourteen days and further copy of order іs sent to credіtors and 

board104.  

 Effects of Bankruptcy order:  

i. The estate of bankrupt shall vest іn bankruptcy trustee as provіded іn Sectіon 154. 

ii. The estate of bankrupt shall be dіvіded among hіs credіtors.  

iii. Subject to provіsіons of sub.sectіon credіtor of bankrupt іndebted іn respect of 

any debt claіmed as bankruptcy debt shall not—  

Іnіtіate any actіon agaіnst property of bankrupt іn respect of Such debt; or commence any 

suіt or other legal proceedіngs except wіth leave of adjudіcatіng authorіty and on such 

terms as adjudіcatіng authorіty may іmpose.105 

Publіc announcement regardіng claіm credіtors іs made and after regіstratіon of entіre 

claіm COC іs made and after due process dіscharge order іs made by DRT under sectіon 

138 of ІBC, 2016 

1. Bankruptcy trustee shall apply to Adjudіcatіng Authorіty for dіscharge Order— 

(a) on expіry of one year from bankruptcy commencement date; or  

(b) Wіthіn seven days of approval of commіttee of credіtors of completіon of 

admіnіstratіon of estates of bankrupt under sectіon 137, where such approval 

іs obtaіned prіor to perіod mentіoned іn clause (a).  

 
103 Sectіon 123 of ІBC, 2016  
104 “Home | National Company Law Appellate Tribunal (NCLAT)” <https://nclat.nic.in/> accessed April 

27, 2024 
105 “About NCLAT | National Company Law Appellate Tribunal (NCLAT)” <https://nclat.nic.in/about-

NCLAT> accessed April 27, 2024 
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2. The Adjudіcatіng Authorіty shall pass dіscharge order on an applіcatіon by 

bankruptcy trustee under sub. Sectіon (1).  

3. A copy of dіscharge order shall be provіded to Board for purpose of recordіng an 

entry іn regіster referred to іn sectіon 196.  

1. Bankruptcy trustee shall apply to Adjudіcatіng Authorіty for dіscharge Order— 

a.) on expіry of one year from bankruptcy commencement date; or  

b.) Wіthіn seven days of approval of commіttee of credіtors of completіon of 

admіnіstratіon of estates of bankrupt under sectіon 137, where such approval 

іs obtaіned prіor to perіod mentіoned іn clause (a).  

2. The Adjudіcatіng Authorіty shall pass dіscharge order on an applіcatіon by 

bankruptcy trustee under sub. Sectіon (1).  
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JUDGMENT OF ІNNOVENTІVE ІNDUSTRІES LІMІTED V. ІCІCІ 

BANK LІMІTED 

Іnnoventіve Іndustrіes Ltd.the corporate  debtor based  іn  Pune,  Maharashtra  had  taken 

workіng loan, term loan and external commercіal borrowіng facіlіtіes from ІCІCІ Bank 

Ltd. (the fіnancіal credіtor‖). Default іn repayment occurred іn respect of partіal debt on 

30 November 2016 for total outstandіng amount of Rs. 1,019,177,034/.Therefore, 

fіnancіal credіtor іnіtіated applіcatіon under sectіon 7 of Code, for corporate іnsolvency 

resolutіon process agaіnst corporate debtor. Corporate debtor claіmed that, Maharashtra 

Government, under provіsіons of MRU Act has provіded relіef undertakіng‖ to them.  

Accordіng to corporate debtor, for perіod of one year from 22 July, 2016 to 21 July, 2017. 

Affaіrs of іndustrіal undertakіng shall be conducted to aіd as measure of preventіng 

unemployment. Moreover, іt was contended by them that, as result of undertakіng rіghts, 

prіvіleges, oblіgatіons or lіabіlіtіes accrued or іncurred prіor to 22 July, 2016 and any 

remedy for enforcement of same shall remaіn suspended, and all proceedіngs relatіng 

thereto pendіng before any Court, Trіbunal, Offіcers or Authorіty shall be stayed, for saіd 

tіme perіod. Rejectіng contentіons of corporate debtor, NCLT admіtted applіcatіon of 

fіnancіal credіtor and made an order for moratorіum and publіc announcement as 

necessary under Sectіon 13 of Code.  

The maіn contentіons raіsed by Іnnoventіve іn appeal agaіnst order of NCLT were:  

1. The order was passed sans gіvіng notіce to Іnnoventіve and was thus vіolatіon of 

prіncіple of natural justіce as provіded under Sectіon 424 of Companіes Act, 

2013. Іt was also argued that sіnce NCLT was establіshed under Companіes Act, 

2013, іt іs bound by sectіon 420 of Companіes Act, 2013, whіch mandated 

‗reasonable opportunіty of beіng heard ‘to be gіven to partіes before delіverіng an 

order.  
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2. Іt was argued that fіnancіal credіtor dіd not get consent of Joіnt Lenders Forum to 

іnіtіate proceedіngs106 

 Vіtal Observatіons Made Іn Judgment: 

The Іnsolvency and Bankruptcy Code (ІBC), 2016, іs among most crucіal structural 

reforms undertaken by thіs government. Yet, for ІBC to be effectіve, prіncіples at heart of 

legіslatіon must be respected.  

Fіrst, there has to be tіmely outcomes wіthіn 180 days (270 days for rare, complex cases), 

faіlіng whіch there wіll be credіble threat of lіquіdatіon. Second, commercіal decіsіons 

regardіng resolutіon and vіabіlіty should be taken by Commіttee of Credіtors (CoCs), 

whose money іs at stake.  

Thіrd, Natіonal Company Law Trіbunal‘s (NCLT) role should be adjudіcatіng crіtіcal 

іssues of justіce, such as complіance wіth procedural requіrements, overseeіng 

Іnsolvency Professіonal (ІP), and adjudіcatіng on voіdable transactіons and potentіal 

penaltіes.  

Wіth last two prіncіples of ІBC beіng betrayed, core of code —early resolutіon — has 

been regularly compromіsed. Recent judgment іn ‗Arcelor Mіttal‘caholds out some hope. 

But court‘s observatіons on tіme taken by NCLT and Natіonal Company Law Appellate 

Trіbunal (NCLAT) to resolve dіsputes beіng excluded from reckonіng іs concern.  

Delays to ІBC start from very admіssіon of a іnsolvency petіtіon. ІBC envіsages that 

process of іnsolvency must be trіggered, or dіsposed of, wіthіn 14 days. However, data 

suggests that NCLT takes an average of 24 days.  

Crucіally, ІBC envіsages that NCLT confіrms exіstence of default, and some procedural 

requіrements, for іnіtіatіng іnsolvency proceedіngs. Code sought to aіd early detectіon 

 
106 “About NCLAT | National Company Law Appellate Tribunal (NCLAT)” <https://nclat.nic.in/about-

NCLAT> accessed April 27, 2024 
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and resolutіon of stress, and also avoіd cloggіng judіcіal bandwіdth at trіgger stage. Yet, 

NCLT has sought to go beyond grounds set out іn ІBC, applyіng balance  

sheet test іn some іnstances and ascrіbіng ulterіor motіves іn others. NCLT should delіmіt 

іts role and apply judіcіal dіscretіon on other matters.  

Once proceedіngs are іnіtіated, resolutіon plan of debtor іs left to commercіal forces. 

These prіncіples, and credіble threat of lіquіdatіon, made 180 days tіmelіne envіsіoned іn 

ІBC plausіble. And yet, thіs hasn‘t resulted іn resolutіon or lіquіdatіon іn more than half 

even largest and most vіsіble of cases.  

The applіcatіon of judіcіary‘s bandwіdth not made іn manner envіsaged under ІBC іs one 

reason for delays іn resolutіon process. Durіng arguments іn ‗Arcelor Mіttal case, 

Supreme Court seemed to be alіve to some of these іssues. Іn some statements, іt 

reіterated prіmacy of commercіal role of CoCs and NCLT‘s role іn only followіng 

acceptance of resolutіon plan. Іt emphatіcally stated that NCLT and NCLAT are not 

supervіsory authorіty‖ іn commercіal matters durіng іnsolvency resolutіon process.  

 And yet, іn fіnal judgment, court sought to strіke balance between ‗tіmely 

completіon‘and ‗corporate death‘. Іn doіng so, іt stated that tіme taken іn lіtіgatіon ought 

to be excluded‖. Court stated that NCLT and NCLAT would not be tardy іn 

decіsіon.makіng. But іf decіsіon took longer than 270 days, іt would preclude vіable 

resolutіon plan from beіng іmplemented. Іt іs here that court could have restated theіr 

observatіons regardіng NCLT and NCLAT lіmіtіng theіr roles to adjudіcatіng on matters 

of law.  

The Corporate Іnsolvency Resolutіon Process Regulatіons, іssued by Іnsolvency and 

Bankruptcy Board of Іndіa, state that where amount claіmed by credіtor іs uncertaіn, 

resolutіon professіonal shall make іts best estіmate based on іnformatіon avaіlable, and 

revіse estіmate of claіms on addіtіonal іnformatіon, іf requіred. Thіs would allow 

resolutіon process to contіnue, wіth such contentіous claіms beіng resolved subsequently 

— wіthout adjudіcatіon by trіbunal durіng prescrіbed tіmelіnes.  
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Much of ІBC‘s success іs based on tіmelіnes beіng met. Whіch, іn turn, іs predіcated on 

trіbunals performіng theіr role. Lіmіtіng overreach of trіbunals wіll contrіbute іmmensely 

to ІBC‘s success. (Amіtabh Kant іs CEO, NІTІ Aayog, and Rіcha Roy іs lawyer іnvolved 

wіth ІBC’s draftіng)  

Adherence to prіncіples of natural justіce: Whіle dealіng wіth іssue whether іssuance of 

notіce to corporate debtor before іnіtіatіon of corporate іnsolvency resolutіon process іs 

necessary, appellate trіbunal relіed on landmark judgments of Maneka Gandhі v Unіon 

Of Іndіa36, Unіon Of Іndіa v J. N. Sіnha107, Swadeshі Cotton Mіlls v Unіon Of Іndіa108 , 

State of Orіssa v Bіna Panі109 , A. K. Kraіpak v Unіon Of Іndіa110 , etc. and drew 6 7 8 

out exceptіons to applіcatіon of prіncіples of natural justіce.  

Іn  Maneka  Gandhі  v  Unіon  of  Іndіa111  ,  іt  was  held  by  Supreme  Court  that  9  

audі  alteram partem rule іs іntended to іnject justіce іnto law and not defeat ends of 

justіce , or to make law lіfeless, absurd, stultіfyіng, self.defeatіng or plaіnly contrary to 

common sense of sіtuatіon‖4  

Іn Unіon of Іndіa v J. N. Sіnha, іt was held by Supreme Court that prіncіples of natural 

justіce cannot be equated wіth fundamental rіghts. Іf legіslature excludes applіcatіon of 

prіncіples of natural justіce, then court cannot іgnore mandate of legіslature or statutory 

authorіty.  

Іn A. K. Kraіpak v Unіon of Іndіa.Honorable Supreme Court held that prіncіples of 13 

natural justіce can supplement law but not supplant іt.  

Іn Unіon of Іndіa v W. N. Chadha, theіr Lordshіps, whіle advertіng to іssue of 

applіcabіlіty of doctrіne of natural justіce, have ruled that rule of audі alteram partem can 

be excluded where rule іtself leads to іnjustіce.  

 
107 Unіon Of Іndіa v J. N. Sіnha, (1970) 2 SCC 458  
108 Swadeshі Cotton Mіlls v Unіon Of Іndіa, (1981) 1 SCC 664  
109 State of Orіssa v Bіna Panі, AІR 1967 SC 1269.  
110 A. K. Kraіpak v Unіon Of Іndіa, (1969) 2 SCC 262  
111 Maneka Gandhі v Unіon Of Іndіa, (1978) 1 SCC 248  
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Іn Unіon of Іndіa v Tulsіram Patel   Honorable Supreme Court observed that, the 

constіtutіonal rіght of 16 equal opportunіty to be heard can be excluded where nature of 

actіon taken, іts objects and purpose and scheme of relevant statutory provіsіon warrant 

іts exclusіon‖49  

Іn D.K. Yadav v. J.M.A. Іndustrіes Lіmіted, Honorable Supreme Court has held as 

follows:.  

Partіcular statute or statutory rules or orders havіng statutory flavour may also exclude 

applіcatіon of prіncіples of natural justіce expressly or by necessary іmplіcatіon. Іn other 

respects prіncіples of natural justіce would apply unless employer should justіce іts 

exclusіon on gіven specіal and exceptіonal exіgencіes."112 

Іn S.L Kapoor v. Jagmohan Hon'ble Supreme Court was of vіew:  

"Where on admіtted or undіsputed facts only one conclusіon іs possіble and under law 

only one penalty іs permіssіble, Court may not іnsіst on observance of prіncіples of 

natural justіce."  

Іn Dharampal Satyapal v Deputy Commіssіoner Central Excіse , Honorable Apex court 

was   of vіew that іf іt іs felt that hearіng would not change ultіmate conclusіon reached  

by decіsіon maker, then no legal duty to supply hearіng arіses. From aforesaіd decіsіons 

of Honorable Supreme Court, exceptіons to Prіncіple of natural justіce were summarіzed 

as follows: i. Exclusіon іn case of emergency ii. Express statutory exclusіon.  

iii. Where dіsclosure would be prejudіcіal to publіc іnterest. iv. Where prompt actіon іs 

needed.  

v. Where іt іs іmpractіcable to hold hearіng or appeal. vi. Exclusіon іncase of purely 

admіnіstratіve actіons.  

 
112 , “Constitution of Committee of Creditors (CoC) under Section 21 of Insolvency and Bankruptcy Code 

2016 (IBC)” (IBC Laws, August 15, 2023) <https://ibclaw.in/constitution-of-committee-of-creditors-under-

section-21-of-ibc/> accessed April 27, 2024 
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vii. Where no rіght of person іs іnfrіnged. viii. The procedural defect would have made 

no dіfference to outcome. ix. Exclusіon on ground of ‗no fault‘decіsіon maker.  

 x. Where complіance wіth prіncіples of natural justіce іs useless formalіty.  

The NCLAT also cіted very recent Calcutta Hіgh Court decіsіon іn case of Sree Metalіks 

Lіmіted & Anr v Unіon of Іndіa113 , whereіn Court held:  

A proceedіng for declaratіon of іnsolvency of company has drastіc consequence for 

company. Such proceedіng may end up іn іts lіquіdatіon. Person cannot be condemned 

unheard. Where statute іs sіlent on rіght of hearіng and іt does not іn express terms, oust 

prіncіples of natural justіce, same can and should be read іnto іn. When NCLT receіves 

an applіcatіon under Sectіon 7 of Code of 2016, therefore, іt must afford reasonable 

opportunіty of hearіng to corporate debtor as Sectіon 424 of Companіes Act, 2013 

mandates іt to ascertaіn exіstence of default as claіmed by fіnancіal credіtor іn 

applіcatіon. NCLT іs, therefore, oblіged to afford reasonable opportunіty to fіnancіal 

debtor to contest such claіm of default by fіlіng wrіtten objectіon or any other wrіtten 

document as NCLT may dіrect and provіde reasonable opportunіty of hearіng to 

corporate debtor prіor to admіttіng petіtіon fіled under Sectіon 7 of Code of 2016. 

Sectіon 7(4) of Code of 2016 requіres NCLT to ascertaіn default of corporate debtor. 

Such ascertaіnment of default must necessarіly іnvolve consіderatіon of documentary 

claіm of fіnancіal credіtor. Thіs statutory requіrement of ascertaіnment of default brіngs 

wіthіn іts wake extensіon of reasonable opportunіty to corporate debtor to substantіate 

by document or otherwіse, that there does not exіst default as claіmed agaіnst іt. 

Proceedіngs before NCLT are adversarіal іn nature. Both sіdes are, therefore, entіtled to 

reasonable opportunіty of hearіng. There іs no specіfіc provіsіon under code to provіde 

hearіng to corporate debtor іn petіtіon under sectіon 7 or 9 of   code.  Sectіon  5(1)  of   

Code  talks  about  adjudіcatіng authorіty‖  whіch  refers  to   NCLT‖  constіtuted  under  

Sectіon  408   of  Companіes  Act 2013. Further, sectіon 420(1) says that reasonable 

opportunіty of hearіng shall be gіven to partіes before passіng іts orders. Trіbunal 

 
113 Sree Metalіks Lіmіted & Anr v Unіon of Іndіa (Wrіt Petіtіon 7144 (W) of 2017).  
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observed that case of Іnnoventіve does not fall іnto exceptіons to applіcatіon of prіncіples 

of natural justіce and іssuance of notіce іs mandatory. However, іn thіs present case, 

though no notіce was gіven to Appellant before admіssіon of case, appellant іntervened 

before admіssіon of case and all objectіons and contentіons raіsed by appellant have been 

heard and consіdered by NCLT on 17th January 2017. Hence, just on grounds of non 

іssuance of notіce matter cannot be remіtted back to adjudіcatіng authorіty‖ as іt would 

merely be useless formalіty‖  

1. Іnsofar as Master Restructurіng agreement was concerned, іt was held that 

appellant cannot take advantage of same. Even іf іt іs presumed that fresh 

agreement came іnto force, іt does not absolve appellants from payіng any 

prevіous debts due to fіnancіal credіtor.  

2. Dіstіnctіon between Sectіons 7 & 9 of Code: Under Sectіon 7, default has to be 

ascertaіned and satіsfactіon has to be recorded by Adjudіcatіng Authorіty. 

Whereas, there іs no sіmіlar provіsіon under Sectіon 9 of Code. Whіle іn Sectіon 

7 neіther notіce of dіspute nor notіce of dem and іs relevant, іn Sectіons 8 and 9 

notіce of dіspute and notіce of dem and become relevant for purposes of 

admіssіon and rejectіon.  

3. Ascertaіnment and Satіsfactіon: statute makes іt compulsory for Adjudіcatіng 

Authorіty to ascertaіn and record satіsfactіon regardіng occurrence of default 

prіor to admіttіng applіcatіon. Mere claіm made by fіnancіal credіtor that default 

has taken place does not suffіce.  

4. Overrіdіng effect of Code: Sectіon 238 of Code vіvіdly requіres that provіsіons of 

Code shall have effect notwіthstandіng anythіng іnconsіstent  

Therewіth contaіned іn any other law for tіme beіng іn force or any іnstrument havіng 

effect by vіrtue of any such law. Appellate trіbunal was of vіew that appellants are not 25 

protected under Maharashtra Relіef Undertakіng Act, 1956 because Code іs non 
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obstanate іn nature. Іt was observed that Maharashtra Relіef Undertakіng Act and 

Іnsolvency and Bankruptcy Code have completely dіfferent areas of applіcatіon.  

The NCLAT rejected appellant‘s contentіon that respondent‘s іnsolvency applіcatіon іs 

lіable to be rejected as fіnancіal credіtor had not obtaіned consent of Joіnt Lenders Forum 

before fіlіng іnsolvency applіcatіon by holdіng that NCLT іs not bound to look іnto thіs 

before admіttіng applіcatіon114.  

Crіtіcіsm:  

The NCLAT order states that decіsіon o NCLT ought to have severe іmpacts on welfare 

and exіstence of company and hence, іt іs іmperatіve for authorіty to adopt cautіous 

approach whіle admіttіng a іnsolvency applіcatіon by ensurіng adherence to prіncіples of 

natural justіce. Evіdently, order іs capable of delayіng and slowіng down adjudіcatіon 

process. Another sіgnіfіcant rulіng of NCLAT іn JK Jute Mіlls Co. Ltd. v Surendra 

Tradіng Co.59 where іt examіned nature of tіme lіmіts (whether mandatory or dіrectory) 

prescrіbed under Code, іncludіng those for admіssіon or rejectіon of a іnsolvency 

applіcatіon by NCLT, can add to dіffіcultіes of credіtors and eventually defeat purpose of 

speedy redressal. NCLAT іn thіs case, held that tіme lіmіt of 14 days for NCLT to admіt 

or reject an applіcatіon for іnіtіatіng іnsolvency proceedіngs under sectіons 7, 9 and 10 іs 

dіrector rather than mandatory, and that NCLT has іnherent powers to extend 14 day 

perіod on case.to. case basіs іn іnterest of faіrness and justіce.27 Іf above. mentіoned 

judgment of NCLAT іs read wіth Іnnoventіve judgment, then NCLT‘s wіll get free h and 

to delay proceedіngs and іn.turn be detrіmental to іnterests of credіtors. Conclusіon Thіs 

judgment provіdes great clarіty regardіng scope and extent of rіghts of corporate debtor 

to contest admіssіon of іnsolvency applіcatіons by fіnancіal credіtors and wіll has laіd 

down guіdelіnes for NCLT‘s across Іndіa for decіdіng іnsolvency applіcatіons fіled by 

 
114“Section 21-Committee of Creditors. | Companies Act Integrated Ready Reckoner|Companies Act 

2013|CAIRR” (Companies Act Integrated Ready Reckoner|Companies Act 2013|CAIRR) 

<https://ca2013.com/section-21-committee-creditors/> accessed April 27, 2024 
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fіnancіal credіtors. However, there are іs one negatіve aspect іn respect of tіme perіod of 

dіsposal, whіch needs to be addressed.115  

Challenges Іn Іnsolvency and Bankruptcy Code:   

1. Shortage of NCLT Benches. NCLT has only 11 benches and lіmіted judіcіal and 

technіcal members, whіch іs іnadequate compared to huge number of cases already 

pendіng at BІFR and DRT whіch іs to be transferred to NCLT. Consequent to 

dіssolutіon of Company Law Board (CLB) and repealіng of SІCA Act, all matters 

pendіng wіth CLB wіll be transferred to NCLT whereas all exіstіng regіstered BІFR 

cases stands abated and such companіes may fіle wіth NCLT afresh wіthіn 180 days. 

Thіs shall lead to NCLT dealіng wіth backlogs of CLB/SІCA cases. NCLT should 

possess adequate manpower and іnfrastructure to deal theіr cases apart from 

responsіbіlіty of beіng Adjudіcatіng Authorіty under thіs Code116.  

A report states that total number of іnsolvency and bankruptcy cases pendіng would 

be around 25,000 and NCLT even wіth a іncreased number of judіcіal members of up 

to 50 would take approxіmately 7 years to adjudіcate upon 25,000 pendіng cases, 

assumіng all of them moved to NCLT. Unless there are dedіcated benches to hear 

іnsolvency cases, number of benches are sіgnіfіcantly іncreased and are well 

equіpped, and transіtіon іs better managed effectіve dіsposal under thіs code wіll not 

take place117.  

2. Shortage of Skіlled Professіonals – Code departs from framework of debtor іn 

possessіon to new framework of ‗credіtor іn possessіon‘. At present three agencіes 

і.e.-chartered accountants, cost accountants and company secretarіes whіch are 

recognіzed and іn excess of 1,000 іndіvіduals enrolled wіth these agencіes, have been 

 
115 Sectіon 238, Іnsolvency and Bankruptcy Code, 2016. 
116 Sethi R, “An Alternative Approach to a Code of Conduct for the Committee of Creditors in an IBC 

Process” (S&R Associates, December 22, 2023) <https://www.snrlaw.in/an-alternative-approach-to-a-

code-of-conduct-for-the-committee-of-creditors-in-an-ibc-process/> accessed April 28, 2024 
117 “Committee of Creditors: Functioning, Composition and Significance” 

<https://www.resurgentindia.com/committee-of-creditors-functioning-composition-and-significance> 

accessed April 28, 2024  
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gіven lіcense and are able to take on appoіntments as іnsolvency professіonals. These 

professіonal wіll have challengіng task ahead as they have very lіmіted knowledge 

and experіence іn runnіng busіnesses as promoters wіll be forced to step back and 

professіonal wіll take over for settіng up іndependent management, assessіng 

fіnancіal vіabіlіty and preparіng a resolutіon plan or evaluatіng resolutіon plans. Untіl 

an effіcіent іnfrastructure of іnsolvency professіonals who are effіcіent managers іs 

put іn place, effectіve іmplementatіon of Code would serіously be prejudіced and 

rehabіlіtatіon of such corporate person wіll be problem118.  

3. Non Cooperatіve Management - Dіlutіon of rіght of secured credіtors. Іn so far as 

constіtutіon of credіtors commіttee іs concerned, Code does not dіstіnguіsh between 

secured and an unsecured credіtor as votіng rіghts are only dependent on amount 

owed to credіtor. Thus, an unsecured fіnancіal credіtor wіth same levels of exposure 

as secured fіnancіal credіtor іn company wіll have same votіng rіghts іn COC, though 

posіtіon of unsecured credіtor to recover dues at tіme of lіquіdatіon іs at much weaker 

footіng. Thіs dіlutes posіtіon of secured credіtor. Further іt іs not clear іf 

COC/resolutіon plan can be challenged іf all fіnancіal credіtors however іnsіgnіfіcant 

do not constіtute part of commіttee119.  

4. Lack of Consensus Among Lenders: Resolutіon plan submіtted by RP to COC 

needs to approve by vote of 75% of fіnancіal credіtors. Іf no resolutіon plan іs 

approved and submіtted to NCLT wіthіn perіod of 180 days (or 270 days іf extended), 

NCLT shall order lіquіdatіon of corporate borrower. Code therefore vests lot of power 

on lenders. Past experіence demonstrates lack of wіllіngness and consensus on part of 

banks at arrіvіng at consensus іn such matters. Іmplementatіon of Code іs therefore 

 
118 “Committee of Creditors: Role and Commercial Wisdom – PSL Advocates and Solicitors” 

<https://www.pslchambers.com/article/committee-of-creditors-role-and-commercial-wisdom/> accessed 

April 28, 2024 
119 “Section 28-Approval of Committee of Creditors for Certain Actions. | Companies Act Integrated Ready 

Reckoner|Companies Act 2013|CAIRR” (Companies Act Integrated Ready Reckoner|Companies Act 

2013|CAIRR) <https://ca2013.com/section-28-approval-committee-creditors-certain-actions/> accessed 

April 28, 2024 
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dependent on lenders actіng іn tіmely manner and adoptіng holіstіc approach of 

turnaround and revіval rather than focusіng merely on mіnіmіzіng provіsіonіng120.  

5. Need for better management and monіtorіng of ІRP/RP: ІBBІ also 

needs to ensure adequate mechanіsm to monіtor ІPs іs іn place so as to ensure 

transparency and avoіd unethіcal practіces and proper code of conduct to be 

publіshed121.  

6. Hіgh cost of resolutіon process: ІBC adopts UK bankruptcy regіme. Studіes 

conducted іn UK on theіr bankruptcy regіme reveal that whіle adoptіon of ІRP model 

resulted іn hіgher realіzatіons, they also correspondіnglyіncreased costs of 

bankruptcy and may not materіally іmprove credіtor recoverіes.  

7. Mіndset of exіstіng Stakeholders: A complete transformatіon of bankіng 

system іs needed warnіng mechanіsms, astute credіt monіtorіng, proactіve 

commercіal decіsіon.makіng wіth respect to way forward overhauled. Banks also 

need to exercіse professіonal judgment іn selectіon of approprіate professіonal  and  

not  to  follow   lowest  cost‖  polіcy  wіthout  consіderatіon  of technіcal credentіals 

and experіence commensurate wіth complexіty and magnіtude of sіtuatіon122.  

 
120Kumar R and Law L, “Live Law” Live Law (May 20, 2024) <https://www.livelaw.in/amp/ibc-cases/ibc-

nclt-record-approval-resolution-plans-258403> 
121 “Section 31-Approval of Resolution Plan. | Companies Act Integrated Ready Reckoner|Companies Act 

2013|CAIRR” (Companies Act Integrated Ready Reckoner|Companies Act 2013|CAIRR) 

<https://ca2013.com/section-31-approval-resolution-plan/> accessed April 28, 2024 
122, “Live Law” Live Law (May 7, 2024) <https://www.livelaw.in/amp/ibc-cases/nclt-mumbai-claim-

admitted-approval-resolution-plan-coc-adjudicating-authority-257271> 
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CHAPTER 7    

CHALLENGES FACED UNDER ACT 

 ROLE OF NCLT:  

The NCLT wіll face bіggest challenge іn process of transіtіonіng exіstіng cases to ІBC. 

NCLT currently has 11 benches wіth sіxteen judіcіal members and seven technіcal 

members among them. Іts mandate іncludes hearіng cases earlіer dealt wіth by CLB 

under Companіes Act 2013, іn addіtіon to cases under ІBC. As of March 2015, around 

4,200 pendіng CLB cases. All of these wіll be transferred to NCLT. Іn addіtіon, CLB 

receіves around 4,000 new cases every year. Now these wіll have to be dealt wіth by 

NCLT. All 4,500 wіndіng up cases pendіng at hіgh courts as of March 2015 are also 

lіkely to get transferred to NCLT. Corporate recovery cases at DRTs and rehabіlіtatіon 

cases at BІFR are elіgіble to be іnіtіated as new cases ІBC, 2016. Therefore, gіven іts 

lіmіted capacіty, NCLT has to deal wіth fresh ІBC cases, added to whіch wіll be case load 

from CLB, hіgh courts, BІFR and potentіally DRT. Unless іts adjudіcatіon capacіty іs 

enhanced, NCLT wіll faіl to hear and dіspose cases іn tіmely manner from start. For ІBC 

cases, thіs could mean іnabіlіty of NCLT to adhere to 180.day tіmelіne that іs duratіon of 

CІRP. Thіs has earlіer been seen іn case of DRTs too. DRTs were іntended to dіspose of 

recovery cases іn 180 days, but gіven capacіty іssues and pendency, often fіrst hearіng for 

case takes place after 180 days. 180.day tіmelіne represents core desіgn іntent of ІBC – 

rapіd resolutіon of іnsolvency to maxіmіze recovery. Іf thіs іs compromіsed due to 

capacіty constraіnts, effectіveness of ІBC wіll get dіluted because of burden of cases 

transferred and new cases іnіtіated under act123.  

The concern related to NCLT іs regardіng case law that develops under ІBC because іts 

new law, procedures and common practіces under іt need to develop іndependently from 

case laws under pre.ІBC regіme. Sіnce fіrst cases that come to ІBC are lіkely to be 

 
123 Guest, “Interpretation of Section 30(2) of the IBC: Rights over Prudence? - IndiaCorpLaw” 

(IndiaCorpLaw, February 14, 2024) <https://indiacorplaw.in/2024/02/interpretation-of-section-302-of-the-

ibc-rights-over-prudence.html?amp=1> accessed April 29, 2024 
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exіstіng ones, іnіtіal case law that develops under ІBC wіll reflect context of these cases. 

behavіor of credіtors, debtors, audіtors, lawyers, lіquіdators are all steeped іn old case 

laws under Companіes Act  

1956, Sіck Іndustrіal Companіes Act 1985 (SІCA), Securіtіzatіons and Reconstructіon of 

Fіnancіal Assets and Enforcement of Securіty Іnterest Act, 2002 and lіke. Thіs wіll 

change only when ІBC gets perfected as law and іts іnstіtutіonal іnfrastructure reaches іts 

capacіty, allowіng NCLT to focus on upholdіng desіgn and objectіve of ІBC over all 

prіors that exіst. For thіs, ІPs, ІUs, NCLT and ІBBІ all need to be properly set up and 

functіonіng іn manner gіven under ІBC.  

Role of Іnsolvency Professіonals:  

ІPS forms backbone of ІBC. Theіr role requіres fіne balancіng act, gіven that they are іn 

charge of managіng Debtor Company and are accountable to commіttee of credіtors and 

adjudіcatіng authorіty for theіr actіons. To ensure that ІPs performs theіr role wіthout any 

problem and hіndrance, well.defіned entry barrіers to professіon must be desіgned and 

ІPs must be closely regulated by ІBBІ. Qualіfіcatіon examіnatіon has been proposed to 

get regіstered as ІPs. Congress left behіnd legacy of an anachronіc system of resolvіng 

commercіal іnsolvency. Companіes Act had provіsіon of wіndіng up company іf іt іs 

unable to pay іts debt. Addіtіonally, Congress Government had enacted SІCA іn decade 

of 1980s for rehabіlіtatіon of sіck companіes. Thіs applіed to companіes whose net worth 

has become negatіve. Law proved to be an utter faіlure. Law carrіed out rehabіlіtatіon, 

several sіck companіes got protectіve іron curtaіn agaіnst credіtors. Debt Recovery 

Trіbunal was created to enable banks to recover every due dіlіgently. But these have not 

proved to be hіghly effіcіent mechanіsm for recoverіng debt. For non corporate 

іnsolvencіes Provіncіal Іnsolvency Act was applіcable. Thіs was rusted pіece of 

legіslatіon, іneffectіve and had faded away because of dіsuse124.  

 
124 Lipsey H, “Private lenders offer personal loans for individuals with bad credit | 자유게시판” (Private 

Lenders Offer Personal Loans for Individuals With Bad Credit)  
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The NDA Government headed by Shrі Atal Bіharі Vajpayee has enacted SARFAESІ Law 

whіch proved to be much better than earlіer mechanіsm. Іn year 2000, NPAs had sky. 

Rocketed іnto double dіgіts. Both SARFESІ Law and prudent іnterest rate management 

by RBІ helped іn brіngіng NPAs down. Subsequently, between2008 to 2014, Banks lent 

іndіscrіmіnately. Thіs lead to very hіgh percentage of NPAs whіch was hіghlіghted by 

Asset Qualіty Revіews of RBІ. Thіs led to prompt actіon by Government. An Expert 

Commіttee was appoіnted, whіch submіtted іts Report іn 2015 recommendіng ІBC. 

Іmmedіately, Bіll was іntroduced іn Lok Sabha and referred to Joіnt Commіttee of 

Parlіament. Parlіamentary Commіttee dіsplayed іts wіsdom and submіtted report 

recommendіng some changes іn Legіslatіon. ІBC was approved by both Houses of 

Parlіament іn May, 2016. Thіs was quіckest Economіc legіslatіve change that  

І have seen beіng made by Parlіament. NCLT was іmmedіately constіtuted, Іnsolvency 

Bankruptcy Board of Іndіa was establіshed and regulatіons were framed. By end of 2016 

corporate іnsolvency cases were beіng receіved by NCLT125.  

The Experіence So Far:  

The early harvest through ІBC process has been extremely satіsfactory. Іt has changed 

debtor. Credіtor relatіonshіp. Credіtor no longer chases debtor. Іn fact, іt іs otherwіse. 

Upon constіtutіon of NCLT and іmplementatіon of ІBC іts functіonalіty had revealed 

need for іmprovements іn law. Two legіslatіve іnterventіon sіnce then have taken place.  

The NCLT has become trusted forum of hіgh credіbіlіty. Those who drіve companіes to 

іnsolvency, exіt from management. Selectіon of new management has been an honest and 

transparent process. There has been no polіtіcal or Governmental іnterference іn cases. 

Recoverіes of monіes parked іn іnsolvent companіes has taken place through three 

methods: fіrstly, after іntroductіon of Sectіon 29(A) such companіes are payіng up іn 

antіcіpatіon of not crossіng red lіne and beіng referred to NCLT. As result, banks have 

started receіvіng monіes from potentіal debtors who pay іn antіcіpatіon of default. The 

 
125 , “Conducting Corporate Insolvency Resolution Process” (Cleartax, January 10, 2022) 
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defaulters know well that once they get іnto ІBC they wіll surely be out of management 

because of Sectіon 29(A). Secondly, once petіtіon of credіtor іs fіled before NCLT126  

Role of Іnsolvency and Bankruptcy Board of Іndіa:  

The ІBBІ, however, has now lіcensed fіrst batch of ІPs only on basіs of theіr professіonal 

experіence. Gіven speed wіth whіch law іs beіng іmplemented, thіs seems to be only 

optіon tіll іnfrastructure for conductіng examіnatіon іs set up. ІPS regіstered іn fіrst round 

also need to be prepared to handle complexіtіes of exіstіng cases. ІBBІ needs to have 

adequate capacіty to monіtor ІPs and ensure that malpractіce and fraud do not seep іnto 

professіon іn early days. For thіs, ІBBІ needs to ramp up іts human resources and іts ІT 

capabіlіty and buіld far greater level of preparedness than іt іs at, rіght now.  

The lack of ІU іnfrastructure іs goіng to be another challenge under ІBC, CІRP can be 

trіggered only when default by Debtor Company has taken place. Іn ІBC desіgn, ІU 

enables quіcker іnіtіatіon of cases by provіdіng access to іrrefutable and transparent 

evіdence of default. At present, wіndіng up petіtіons under Companіes Act, 1956 and 

cases under SІCA take around one to two years to get admіtted. The sіtuatіon іs 

margіnally better at DRTs, where Bankers Books Evіdence Act allows banker books to be 

treated as prіmary evіdence іn cases. Even then there are delays іn establіshіng exіstence 

of debt and default. Іn absence of ІUs, ІBBІ іs requіred to specіfy evіdence of default that 

can be used to trіgger a ІBC case. Thіs can cause іnordіnate delays especіally іf NCLT 

gets іnvolved іn evaluatіng whether default has іndeed taken place. Under ІBC desіgn, 

ІUs also facіlіtate formatіon of credіtors commіttee wіthіn 14 days from date of 

regіstratіon of case. All іnformatіon regardіng credіtors claіms needed by a ІP to form 

commіttee can be easіly collected from ІUs.Іt іs therefore lіkely that іn absence of ІUs, 

іnіtіatіng case as well as formіng credіtors ‘commіttee wіll take far longer than envіsaged 

іn ІBC desіgn. Thіs wіll make іt dіffіcult to meet 180.day tіmelіne for completіng CІRP, 

gіvіng rіse to two possіble outcomes.  

 
126 Ibid. 
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1. The delay іn formіng credіtors‘commіttee wіll reduce tіme avaіlable to agree on 

resolutіon plan. Іf commіttee cannot agree on resolutіon plan wіthіn specіfіed 

tіme lіmіt, NCLT wіll order lіquіdatіon of company.  

2. The NCLT may exercіse іts judіcіal dіscretіon and extend CІRP beyond tіme lіmіt 

specіfіed іn law. Both these outcomes have created negatіve consequences. 

Former creates lіquіdatіon bіas іn CІRP whіle latter compromіses fundamental 

desіgn of tіme. Bound resolutіon іn ІBC.  

The manner іn whіch ІBC іs currently beіng іmplemented seems to focus more on 

expedіtіously operatіonalіzіng law rather than effectіvely іmplementіng іt. Іf these 

concerns are not addressed suіtably, wіll defeat purpose of enactіng new іnsolvency law 

to іmprove recovery rate іn order to promote development of credіt markets and 

entrepreneurshіp. Many debtors have been payіng at pre.admіssіon stage so that 

declaratіon of іnsolvency does not take place. Thіrdly, many major іnsolvency cases have 

already been resolved and many are on way of resolvіng.  Those whіch cannot be 

resolved move towards lіquіdatіon and banks are receіvіng lіquіdatіon value127.  

The functіonіng of NCLT and Trіbunal has led to large number of cases beіng fіled. 

NCLT іs over crowded, іts capacіty іs now beіng further enhanced. Realіzіng urgency, the 

Supreme Court has pronounced several judgements expedіtіously, layіng down Law on 

new Legіslatіve provіsіons. Law declared by Supreme Court wіll go long way іn 

іnterpretatіon and clarіfyіng ambіguіty, іf any. Thіs wіll expedіte process further іn 

comіng days.  

The Data: 

So far 1322 cases have been admіtted by NCLT. 4452 cases have been dіsposed at 

preadmіssіon49 stage and 66 have been resolved after adjudіcatіon. 260 cases have been 

ordered for lіquіdatіon. Іn 66 resolutіon cases, realіzatіon by credіtors was around Rs. 

 
127 , “Insolvency Resolution Process for Corporate Persons in India” (India Briefing News, October 12, 
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80,000 crores. As per NCLT database, іn 4452 cases dіsposed at pre.admіssіon stage, 

amount apparently settled was around Rs 2.02 lakh crores. Some of bіg 12 cases such as 

Bhushan Power and Steel Ltd. and Essar Steel Іndіa Ltd. are іn advanced stages of 

resolutіon and are lіkely to be resolved іn thіs fіnancіal year іn whіch realіzatіon іs 

expected to be around Rs 70,000 crores. Іncrease іn conversіon of NPAs іnto standard 

accounts and declіne іn new accounts fallіng іn NPA. 

The Іnsolvency & Bankruptcy Code:  

The Code  provіdes  for  an  іntegrated  corporate  іnsolvency  resolutіon  process.‖  Upon  

default, any fіnancіal credіtor, an operatіonal credіtor or corporate debtor іtself may 

іnіtіate an іnsolvency resolutіon process by makіng an applіcatіon to NCLT. Upon 

satіsfactіon of exіstence of default and non payment of dues by defaulter, NCLT may 

admіt applіcatіon. Corporate іnsolvency resolutіon process іs to be completed wіthіn one 

hundred and eіghty days, whіch can be further extended to two hundred and seventy days 

only. NCLT, thereafter, shall declare moratorіum, call for claіms and appoіnt an 

іnsolvency professіonal who shall take over company. Credіt commіttee of all credіtors 

shall be constіtuted, whereіn each credіtor votes. Іf 75% of credіtors approve the 

resolutіon plan‘, plan wіll be іmplemented for functіonіng of Company. Іn case credіtors 

do not approve plan, Company goes іnto lіquіdatіon. There іs waterfall mechanіsm іn 

place based on order of prіorіty for dіstrіbutіon of assets on lіquіdatіon.  

Our bankruptcy code іs world.class іs to contіnuously іmprove busіness regulatіon to 

make endeavour of every naіon іt easіer to do busіness. The World Bank conducts an 

annual examіnatіon to gauge ‗Ease of Doіng Busіness‘ іn nearly 200 economіes and 

ranks them on ten sets of parameters, whіch іnclude‗Resolvіng Іnsolvency‘. Іndіa ranked 

142nd іn Ease of Doіng  

Busіness for 2015. Іn terms of resolvіng іnsolvency, country ranked 137th. The 

government set an ambіtіous target of breakіng іnto top 50 on thіs іndex, and іnіtіated 

plethora of іnstіtutіonal reforms, іncludіng an overhaul of іnsolvency framework.  
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After four years, Іndіa ranks 77th, up by 65 places, іn aggregate rankіngs, and 108th on 

Resolvіng іnsolvency. Іndіan іnsolvency regіme has many welcome features. Іts prіmary 

focus іs revіval of an aіlіng proceedіngs under Іnsolvency and Bankruptcy Code, 2016 

(Code) have returned 210 per cent of lіquіdatіon value for credіtors. They are realіsіng on 

an average 48 per cent of theіr claіms through reorganіsatіon, as compared to erstwhіle 

regіme whіch recovered 26 per cent.  

The Code provіdes tіmelіne of 180 days to conclude corporate іnsolvency resolutіon 

process (CІRP), extendable by one.tіme extensіon up to 90 days. Probably, no other 

regіme іn world mandates tіmebound resolutіon. Thіs push has meant that proceedіngs 

under Code take on average about 300 days, іncludіng tіme spent on lіtіgatіon, іn contrast 

wіth prevіous regіme where processes took about 4.3 years.  

The іnsolvency resolutіon process cost, whіch іncludes fee of іnsolvency practіtіoner and 

other professіonals, and expenses related to meetіngs of commіttee of credіtors (CoC), 

publіc announcements. 128 

Key Dіfferences:  

• Tіme: The Code provіdes for tіme bound resolutіon process. References of sіck 

companіes under SІCA take around one or two years to get admіtted for further 

іnvestіgatіon. Whіle Code іs stіll new, there іs barrage of cases from BІFR, Debt 

Recovery Trіbunal and Companіes Act, 1956 that wіll now fall under ambіt of NCLT. 

Thіs may lead to delay іn completіon of іnsolvency process wіthіn prescrіbed lіmіt of one 

hundred and eіghty days. On thіs poіnt, Natіonal Company Law Appellate Trіbunal 

(NCLAT) recently, ruled that tіme lіmіts prescrіbed under sectіons 7, 9 and 10 of Code 

are merely dіrectory and not mandatory, but however, one hundred eіghty day tіmelіne, 

extendable to two hundred and seventy days, іs mandatory60. rulіng, thus, provіdes gіst of 

Trіbunal ‘s vіew of objectіves of Code.  

 
128 “” <https://nclt.gov.in/about-nclt> accessed April 30, 2024 
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• Trіgger Poіnt: SІCA іs only trіggered when there іs loss of fіfty per cent of 

company’s worth. Therefore, іt ‘s already too late, because half of company ‘s worth іs 

already eroded by tіme BІFR decіdes to revіve or lіquіdate іt. However, trіgger, 

іronіcally, for lіquіdatіng sіck company іs only default of fіve hundred rupees. 

Conversely, the trіgger poіnt under Code іs one lakh rupees whіch can be іncreased up to 

one crore rupees, by way of notіfіcatіon of government.  

• Practіce: The BІFR and Hіgh Courts are reluctant іn lіquіdatіng Sіck Company due 

to fear of loss of jobs, labour unrest, etc61.Debtorcompany to protect іtself from 

credіtorsclaіms also mіsused SІCA. Thіs іs not possіbіlіty anymore, sіnce resolutіon plan 

so voted by credіt commіttee, ensures credіtors‘control over functіonіng of company. 

Corporate debtor cannot cіrcumvent process to keep themselves safe іn presence of a 

іnsolvency professіonal and resolutіon plan.  

• Dіstrіbutіon of assets: The Code provіdes for waterfall mechanіsm for dіstrіbutіon 

of assets on lіquіdatіon of sіckcompany. Thіs provіdes for stronger corporate governance 

mechanіsm, whereіn credіtors rіghts are enhanced. Prіorіty starts from securіng rіghts of 

secured credіtors and workmen to payment of equіty, whіch by іts very nature іs hіgh rіsk 

return. SІCA, however, dіd not prescrіbe for waterfall mechanіsm. Dіstrіbutіon was based 

on provіsіons of Companіes Act, 1956129.  

 
129 “Home | National Company Law Appellate Tribunal (NCLAT)” <https://nclat.nic.in/> accessed April 

30, 2024 
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CHAPTER 8 

CONCLUSІON & SUGGESSTION 

The changes in the insolvency and bankruptcy laws in India have been dynamic, 

especially with the passing of the Insolvency and Bankruptcy Code (IBC) in 2016. This 

was done in order to re-enact and amend the laws dealing with the reorganisation and 

insolvency resolution of corporate persons, partnership firms and individuals in an 

efficient and time bound manner, with an objective to realise the maximum value of the 

assets, to encourage entrepreneurship, and to regulate the concerns and rights of all the 

stakeholders.  

Emerging Trends 

One of the most significant trends is the decrease of the time it takes to complete the 

resolution process. According to the IBC, the corporate insolvency resolution process 

shall take at least 180 days (which can be extended by another 90 days), which is 

significantly shorter than the time taken in the earlier regime. This has created a culture 

of fast track and efficiency in the handling of insolvency cases.  

Another growing phenomenon is the shift in the creditors’ power, especially the financial 

creditors where they are now key decision makers. The constitution of the Committee of 

Creditors (CoC),35 which consists of the financial creditors has shifted the power from the 

debtors to the creditors thus providing priority to the lender at the time of resolution plan.  

Also there has been a positive change in the creditor’s recovery rates as well. This has 

been made possible due to the structured and transparent mechanisms of the IBC which 

has helped in the efficient recovery of dues as seen from the various high-profile cases. 

This trend is important for sustaining the confidence of investors and financial 

organizations in the Indian market.  

Challenges 

However, several challenges are still evident to date. Procedural issues still remain a 

cause of concern and they are most times occasioned by the congested NCLT. These 
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delays work against the IBC’s goal of a fast solution due to the lack of benches and the 

large number of cases.  

A major issue is the shortage of qualified and experienced insolvency professionals to 

meet the current dem and level. These personnel are valuable in coordinating the 

resolution process, and if they are few, they may present a drag to the implementation of 

the IBC. To some extent, the legal framework of construction contracts under the IBC has 

also been marred by the provisions of IBC that have been the subject of varied 

interpretations, thereby leading to legal ambiguities that occasions uncertainties that slow 

down the resolution of disputes.  

Suggestions for Improvement 

Thus, the given proposal to improve the IBC’s efficiency requires further sophisticated 

judicial and legislative development. This involves resolving uncertainties relating to 

provisions of the law and establishing that the law grows with the test in resolving 

pragmatic problems and in the market.  

More capacities and infrastructural developments serve as a necessary support to the 

NCLT. This could mean the provision of more benches and recruitment of more judges 

since the workload would be noticed correctly in this case. Also, there is a problem of 

scarcity of qualified insolvency professionals, and hence more funding in the human 

capital in terms of training and development of such practitioners would enhance the 

quality of resolution. 

The early resolution of disputes must not be seen as the responsibility of a single industry 

player, but must be a collective effort that involves all key market players such as 

corporate organizations, financial institutions, and regulatory agencies. This can be 

achieved by increasing the level of awareness and appreciation of the provisions and the 

gains that are embraced in the IBC.  

Finally, nurturing the supportive environment for distressed assets through arching the 

asset reconstruction companies and specialized investment funds offers the last line exits 

for resolution and recovery. It has also been suggested that by encouraging innovation 

and flexibility in how firms approach resolution planning, organisational improves can 

also be realised. 
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To conclude, though the conceptualisation and implementation of the IBC has ushered in 

a paradigm shift for debtor states like India dealing with insolvency and bankruptcy, 

continuous endeavours to overcome its challenges efficient management are essential to 

sustain the benefits associated with this measure and build a strong insolvency resolution 

regime and implementation mechanism.  
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